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STATEMENT OF QUESTIONS PRESENTED 
The questions are: 


1. Where the Federal Power Commission issues final or- 
ders on ‘‘rehearing’’ under Section 19(a) of the Natural 
Gas Act, may the Commission thereafter deprive its orders 
of finality and revoke and set aside its prior orders in 
proceedings 


(a) in which no Petitions for Review under Section 19 
(b) had been filed and time therefor had expired; 
or 


(b) in which no further ‘‘rehearing’’ was sought and 
the time for applications therefor had expired; 
or 


(c) in which further ‘‘rehearing’’ had been denied, 
and no Petitions for Review have been filed in the 
time allowed? 


2. Whether principles of administrative adjudication, and 
due process, are violated by rate refund orders under Sec- 
tion 4(e) of the Natural Gas Act which (a) apply retro- 
spectively a change of substantive policy or interpretation, 
(b) are not based upon findings, conclusions, or considera- 
tion as to controlling rate schedule provisions and agree- 
ments, or (c) are not based upon findings, conclusions, or 
consideration as to competing equities? 


3. Whether statutory rights to ‘“‘hearing’’ and due proc- 
ess of law are violated by orders requiring rate refunds 
upon the basis of ‘‘statements of position’’ only, and with- 
out argument, a hearing, or evidentiary record under Sec- 
tion 4(e) of the Act? 


Jurisdictional Statement 


Statement of the Case 


Argument 


I. The Commission had no power or authority to re- 
voke its prior final Orders of May 29, 1961 


A. In Petitioner’s dockets, the Orders of May 29, 
1961, were final and irrevocable; the time for 
filing Petitions for Review thereon expired on 
July 28, 1961 


. Assuming the May 29, 1961 Orders were sub- 
ject to further ‘‘rehearing” before the Com- 
mission, the August 30, 1961 Orders, neverthe- 
less, are unlawful in Petitioner’s dockets .... 


. The August 30, 1961 Orders in Petitioner’s 
proceedings were issued without color of au- 
thority in law or fact; under either theory of 
application of Sections 19(a) and 19(b), the 
Orders are unlawful and must be set aside ... 


II. Since the August 30, 1961 Orders are unlawful, 
the March 5, 1962 Orders also were issued without 
color of authority in law or fact 


III. The Orders constitute actions violating principles 
of orderly administration, adjudication, and fun- 
damental fair play; thus deprive Petitioner of 
due process of law; and are unlawful 


A. The Commission erred by applying retrospec- 
tively a new ‘‘policy”’ or interpretations of its 
Orders under Section 4(e), to the substantive 
detriment of Petitioner 


Index Continued 
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. The Commission refused even to consider 
or make findings upon the legal question of 
whether Petitioner’s rate schedules, by express 
and controlling terms, impose an obligation to 
make ‘‘refunds’’ 


‘. The Orders purport to be based upon ‘‘full 
consideration of the competing equities’’ 
whereas, in fact, they are not so based 


. The Commission either misinterpreted or 
failed to apply Louisiana law correctly 


. Under these circumstances, by requiring Pe- 
titioner to ‘‘refund’”’ moneys which Petitioner 
itself has not received from the State, the Com- 
Seon has deprived Petitioner of due process 
of law 


. The ‘‘Refund”’ Orders are the product of a ‘‘proc- 
ess’’ violating Petitioner’s rights to a hearing, 
accorded by statutes, Commission rules, and re- 
quirements of due process of law, and hence are 
unlawful 


Conclusion 
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IN THE 


United States Court of Appeals 


For rxe Disrricr or CovumsBia Circurr 


Nos. 16,787, 16,929 and 16,978 


Pan AMERICAN PergoteuM Corporation, Petitioner 
v. 
Ferperat Power Commission, Respondent 


Unrrep Fue Gas Company, Intervenor 


On Petitions for Review of Orders of the 
Federal Power Commission 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


These are petitions pursuant to Section 19(b) of the 
Natural Gas Act, 52 Stat. 831 (1938), 15 U.S.C. § 717r, 
and Section 10 of the Administrative Procedure Act of 
1946, 60 Stat. 243, 5 U.S.C. § 1009, for review of Orders 
of the Federal Power Commission, purportedly issued un- 
der Sections 4 and 19 of the Natural Gas Act. 


In Case No. 16,787, Petitioner, on September 28, 1961, 
filed an Application for Rehearing below (R. 506) upon 
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Respondent’s Orders issued August 30, 1961. On October 
31, 1961, Respondent denied that Application for Rehear- 
ing (R. 645), and, pursuant to Section 19(b) of the Natural 
Gas Act, Petitioner, on December 27, 1961, filed its Petition 
for Review in this Court. 


In Case No. 16,929, Petitioner, on March 15, 1962, filed 
in this Court its Petition for Review of Orders issued by 
Respondent on March 5, 1962, in the same dockets below 
purportedly under Section 19(a) of the Act. 


In Case No. 16,978, Petitioner, also on March 15, 1962, 
and as an act of prudence, filed an Application for Rehear- 
ing below (R. 730) upon Respondent’s Orders. On April 
13, 1962, Respondent denied that Application for Rehear- 
ing (R. 792), and pursuant to Section 19(b) of the Act, 
Petitioner, on April 16, 1962, filed in this Court its Petition 
for Review of the Orders of August 30, 1961, and March 5, 
1962. 


The three cases have been consolidated for briefing and 
argument. Jurisdiction is in this Court under Section 
19(b) of the Natural Gas Act. 


STATEMENT OF THE CASE 


These cases began as rate cases under the Natural Gas 
Act but their impetus was Act No. 8 of 1958, amending 
Title 47 of the Louisiana Revised Statutes (47 La. Rev. 
Stat. 1950, $678). The State of Louisiana thereby in- 
creased the tax levied upon gathering of natural gas and 
paid by producers and sellers, such as Petitioner. By this 
Act, the tax was increased by one cent per thousand cubic 
feet (Mcf) at 15.025 psia, effective August 1, 1958. As a 
producer, Petitioner pays such taxes direct to the State, 
but under gas sales contracts, is entitled to partial re- 


1 Respondent’s Motions to Dismiss in Nos. 16,787 and 16,929 have been 
held in abeyance by the Court. Respondent apparently concedes reviewability, 
and that this Court has jurisdiction in No. 16,978. 
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imbursement of such payments by companies purchasing 
thereunder from Petitioner. 


1. In July and August, 1958, pursuant to Section 4(d) 
of the Natural Gas Act (15 U.S.C. §717¢(d)), Section 
154.94 of the Regulations under the Act (18 C.F.R. 
§ 154.94), the waiver of notice provided in Commission 
Order No. 206 issued June 11, 1958 (23 Fed. Reg. 5431), 
and to these tax reimbursement provisions of its gas sales 
contracts, Petitioner duly filed with the Federal Power 
Commission (Commission) notices of changes in rates 
covering sales of gas under Petitioner’s FPC Gas Rate 
Schedules Nos. 14 (R. 146), 32 (R. 1522), 39 (R. 1311), 78 
(R. 64), 149 (R. 1413), 150 (R. 1610), 173 (R. 1137), 174 
(R. 955), and 190 (R. 108). Each of these notices of 
change in rates provided for an increase in rates by reason 
of the purchasers’ contractual obligations to reimburse 
Petitioner for a specified portion of Petitioner’s payment 
of the additional one cent gas gathering tax effective 
August 1, 1958. 


The Commission, by Orders issued under Section 4(e) 
of the Act on July 31, 1958, in Dockets Nos. G-15,641 
(R. 151), G-15,650 (R. 962), and G-15,780 (R. 1144); 
August 21, 1958, in Dockets Nos. G-16,065 and G-16,067 
(R. 1315); and August 26, 1958, in Docket No. G-16,066 
(R. 1418), suspended for one day the effectiveness of 
each of these increases in rates, and provided that upon 
the filing and acceptance of appropriate agreements and 
undertakings to make refunds, Petitioner could collect the 
increases in rates subject to refund. 


2. Thereafter, in an exchange of correspondence made 
public during September and October, 1958, between 
Robert Roland, Collector of Revenue, State of Louisiana, 
and the Commission (R. 161, 163, and 165), the Commission 
advised the State of Louisiana that by such suspension 
orders under Section 4(e), the Commission was not 
seeking to impose upon producers, such as Petitioner, a 
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duty to protest payment of this additional gas gathering 
tax or to commence suit for refunds thereof. The Com- 
mission assured the State of Louisiana that its sole in- 
terest and intent in these proceedings was to prevent 
producers, such as Petitioner, from receiving ‘‘windfalls”’ 
in the event that the tax was later declared invalid and 
refunds were made by the State of Louisiana. The Com- 
mission denied that its Orders could be interpreted as im- 
posing upon producers, such as Petitioner, the duty to 
protest the tax and sue the State of Louisiana for refunds. 
Both parties to this correspondence acknowledged that 
under Louisiana law the absence of timely protests to pay- 
ment of the additional tax constituted a waiver of the 
right to so seek refunds of such tax from the State of 
Louisiana at a later date. 


Petitioner duly filed in all proceedings below except 
Docket No. 16,066, the agreements and undertakings 
required by the Commission (R. 154, 965, 1157, 1320, and 
1615), and the Commission duly accepted such agreements 
and undertakings. Thereupon, Petitioner paid the tax to 
the State and collected these Anseeanes ease Sten 
thé.period the additional gas-patherimg tax was in effect 


and paid by Petitioner.* In reliance upon the Commis- 


sion’s public statements, Petitioner did not initiate protests 
and test suits against the State. 


3. Thereafter, United Fuel Gas Company (United), the 
purchaser under contracts on file as Petitioner’s FPC Gas 
Rate Schedules Nos. 78, 173, 174, and 190, filed petitions 
to intervene in Dockets Nos. G-15,641, G-15,650, and 
G-15,780 (R. 157, 968, and 1151), and, by Order issued 
December 12, 1958, in Dockets Nos. G-15,650 and G-15,780 
(R. 972), and Order issued December 17, 1958, in Docket 
No. G-15,641 (R. 167), the Commission granted United 
leave to intervene. 

2The tax was effective August 1, 1958, but was ‘‘suspended’’ effective 


December 1, 1958, by the Louisiana legislature. Payments involved here are 
for the period August 1, 1958-December 1, 1958. 


~ 
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By letter United also sought to impose upon Petitioner 
an obligation to pay the additional tax under protest, sue 
the State of Louisiana for refund thereof, and, in the event 
it was successful, make refunds to United of the tax re- 
imbursement paid by United (R. 459). Petitioner expressly 
refused to receive payment subject to such terms and 
conditions (R. 470), and United thereupon agreed that 
its payments would not be made on such conditions but 
would be made without prejudice to rights of either party 
(R. 478). 


4. Thereafter, the Snpreme Court of the State of 
Louisiana, in Bel Oil Corpset-al. v. Rufus W. Fontenot, 
Collector, 238 La. 1002, 117 S. 2d 571 (1959), and Southern 
Natural Gas Co. v. Robert L. Roland, Collector of Revenue, 


spake 


Louisiana Constitution ae yore ale This, however, 


did t in refunds by the State to persons who had 
paid the tax under Act No. 8-of-1958 without special 
protest and test suits against the State. 


In Petitioner’s suspension proceedings, the Commission 
then, on February 21, 1961, issued its final Orders requiring 
refunds and terminating the Section 4(e) proceedings 
(R. 169). These Orders provided for refund by Petitioner 
of amounts collected subject to refund, but did not 
explicitly express the limitation to amounts actually 
refunded by the State of Louisiana. Accordingly, on 
March 23, 1961, Petitioner duly filed with the Commission 
its application for ‘‘rehearing’’ upon the Commission Or- 
ders issued February 21, 1961 (R. 386), and petition for 
declaratory order to remove uncertainty arising from 
phrasing of the Commission Orders of February 21, 1961 
in view of the Commission’s 1958 statements (R. 380). 


By Order issued April 14, 1961 (R. 392), the Commission 
granted such application, and on May 29, 1961, issued its 
Orders upon such ‘‘rehearing’’, making clear that Peti- 
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tioner’s obligations to refund extended only to such 
amounts as were refunded by the State, as intended and 
stated by the Commission since 1958 (R. 424). 


5. Prior to the Order issued April 14, 1961, granting 
such ‘‘rehearing,’’ certain gas distributing companies had 
filed petitions to ‘‘intervene’’ (R. 193, 226, 263, and 299) 
and petitions for ‘‘rehearing”’ (R. 335) upon the Commis- 
sion’s Orders issued February 21, 1961. On or about 
April 21, 1961, these distribution companies also had 
filed a joint and several application for ‘‘rehearing’’ upon 
the Commission’s denial of their petitions to intervene 
(R. 395). 


Thereafter, by the final Orders issued May 29, 1961 
(R. 424) upon ‘‘rehearing’’ in Petitioner’s suspension 
proceedings, the Commission denied all of the various peti- 
tions that had been filed by these distribution companies, 
ordered Petitioner to make appropriate refunds only of 
amounts refunded to it by the State of Louisiana, and then 


terminated the proceedings in Dockets Nos. G-15,641, 
G-15,650, G-15,780, G-16,065, G-16,066, and G-16,067. 


6. Thereafter, on June 28, 1961, United filed an applica- 
tion for ‘‘rehearing’”’ upon the Commission’s final Orders 
issued May 29, 1961, upon rehearing in Dockets Nos. 
G-15,641, G-15,650, and G-15,780 only, alleging special 
circumstances which it contended entitled it to refund of 
tax reimbursement, irrespective of whether tax refunds 
were made to Petitioner by the State of Louisiana (R. 453). 
On July 17, 1961, Petitioner filed its protest respecting 
this application for ‘‘rehearing”’ filed by United (R. 466), 
but by Letter Order issued August 1, 1961 (R. 474), 
Respondent rejected Petitioner’s protest, stating that 
Respondent’s Rules do not provide for the filing of protests 
or answers to applications for rehearing. The Commission 

3 Long Island Lighting Company, Public Service Electric and Gas Company 


(New Jersey), Philadelphia Electric Company, and The United Gas Improve- 
ment Company (Pennsylvania) filed petitions on March 23, 1961. 
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did not act upon United’s application within thirty days, 
which meant that on July 28, 1961, such application was 
then deemed denied (FPC Rule 1.34). 


7. No petitions for judicial review, under Section 19(b) 
of the Act, of the May 29, 1961, Orders issued in Peti- 
tioner’s proceedings have been filed; no applications for 
“‘rehearing’”’ thereon were filed in Docket Nos. G-16,065, 
G-16,066 and G-16,067; and the Commission did not issue 
an order granting ‘‘rehearing’’ under the United filing 
of June 28, 1961 in Docket Nos. G-15,641, G-15,650 and 
G-15,780.* Section 19(b) of the Act provides that petitions 
for review must be filed within 60 days after the date of 
issuance of Commission Orders upon applications for 
rehearing. 


8. However, by Orders issued August 30, 1961 (R. 475), 
of which review is now sought in Case No. 16,787 in this 
Court, the Commission purported to vacate its final Orders 
issued May 29, 1961, and reverse its decisions terminating 


Petitioner’s suspension proceedings, reverse its decisions 
‘denying the gas distribution companies permission to 
intervene, set aside its decisions fixing Petitioner’s refund 
obligations, and provide that Petitioner is required to 
litigate, for a second time, the issue of the extent of the 
refund obligations imposed upon Petitioner by Orders 
issued in Petitioner’s suspension proceedings. 


Thereupon, on September 28, 1961, Petitioner filed its 
application for rehearing (R. 506) upon the Commission 
Orders issued August 30, 1961, and by Order issued 
October 31, 1961 (R. 645), the Commission denied Peti- 
tioner’s application for rehearing. 


9. Pursuant to the ‘‘process’’ prescribed by ordering 
paragraphs of these August 31, 1961, Orders, Petitioner, 


4 Under Section 19(a) of the Act, as implemented by Section 1.34(¢) of 
the Commission’s Rules of Practice and Procedure, 18 C.F.R. § 1.34(¢), 
applications for rehearing upon which the Commission docs not act within 
30 days shall be deemed to have been denied. 
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on October 2, 1961, filed a ‘‘statement of position’’ 
(R. 522) in which it maintained that Respondent did not 
have authority to, and so should not ‘‘reconsider”’ or re- 
verse the decisions contained in its May 29, 1961, final 
Orders entered upon rehearing. In a ‘‘statement of posi- 
tion’? filed October 9, 1961 (R. 534), United, as it had in its 
application for rehearing, maintained that its payments 
to Petitioner were subject to refund conditions, but 
ignored Petitioner’s and United’s agreement (R. 473) that 
Petitioner had rejected and refused to accept payment 
subject to such conditions. 


On November 6, 1961, Petitioner (R. 649) and United 
(R. 677), filed replies to the ‘‘statements of position.’’ 
United did not reply to Petitioner’s contention that pay- 
ments made by United to Petitioner were not made or 
accepted subject to refund conditions. Various dis- 
tributing companies also filed ‘‘statements of position,’’ 
but these distributing companies are not parties to Peti- 
tioner’s suspension proceedings, and their ‘‘statements 
of position’? are not properly part of the record in this 
case. 


No hearings were held in this ‘“‘adjudication’”’ provided 
for by the August 30, 1961 Orders, nor was Petitioner 
afforded an opportunity to cross-examine with respect to 
adverse evidence. Petitioner was also denied its rights 
with respect to briefing provided for under Section 1.29(a) 
of Commission Rules of Practice and Procedure, 18 C.F.R. 
§ 1.29(a),5 and there was no ‘‘record’’ or even argument 
before the Commission. 


10. On December 27, 1961, Petitioner filed in this Court 
its timely Petition for Review of these Orders of 


S Although the August 30, 1961 Orders were somewhat ambiguous with 
respect to practice and with respect to the issues to be decided, Petitioner 
assumes that it had the burden of proof even though the burden should have 
been on the party attacking the decisions contained in the May 29, 1961 
Orders. 
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August 30, 1961 (Case No. 16,787), and Respondent filed 
a Motion to Dismiss, contending the Orders of August 30, 
1961, are not reviewable. Oral argument upon that Motion 
was heard on March 8, 1962, but decision thereon was 
deferred by Order of this Court entered March 9, 1962. 


11. On March 5, 1962—three days prior to the oral argu- 
ment here upon Respondent’s Motion to Dismiss in Case 
No. 16,787—Respondent issued Orders carrying out some 
of the provisions in its Orders of August 30, 1961. By its 
Orders issued March 5, 1962 (R. 702), Respondent abruptly 
reversed prior Orders and ‘‘re-decided’’ the issue of Peti- 
tioner’s refund obligations which it had decided by issuance 
of the February 21, 1961 Orders, and re-affirmed by 
issuance of the May 29, 1961 final Orders. Petitioner is 
thereby required to make ‘‘refunds’’ eve U, 


On page 4 (R. 705), of these March 5, 1962, Orders in 
Petitioner’s suspension proceedings, in claiming power to 
take such actions, sua sponte, Respondent interpreted 
Section 1.34(c) of its Rules of Practice and Procedure as 
binding upon this Court, upon United and upon Petitioner, 
but not upon Respondent itself. Respondent stated that 
its reason for adopting Section 1.34(¢c) was only to make 
it clear that 30 days of inaction with respect to applica- 
tions for rehearing has the same legal effect with respect 
to the jurisdiction of this Court as orders denying applica- 
tions for rehearing. However, in Public Service Com- 
mission of New York v. FPC, 109 U.S. App. D.C. 66, 284 
F. 2d 200 (1960), this Court held that Respondent itself 
is bound by its regulations and rules in the same manner 


6In its March 5, 1962 Orders, Respondent contends that the February 21, 
1961 Orders did not constitute its first decision upon Petitioner’s refund 
obligations, but that some sort of quasi-decisions upon this issue were made 
by issuance of the suspension orders referred to, supra; and that Petitioner 
should have contested these decisions, 
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as Respondent is bound by the provisions of the Natural 
Gas Act. 


12. On March 15, 1962, Petitioner filed in this Court its 
Petition for Review of these March 5, 1962, Orders issued 
in its suspension proceedings (Case No. 16,929) and 
Motion to Consolidate with Case No. 16,787. On March 26, 
1962, this Court ordered Case No. 16,929 consolidated with 
Case No. 16,787. 


13. As an act of prudence, on March 15, 1962, Petitioner 
also filed with the Commission its Application for Rehear- 
ing Upon Commission’s Orders Issued March 5, 1962 
(R. 730), and its Motion for Stay (R. 745). By Order 
issued April 13, 1962 (R. 792), Respondent denied Peti- 
tioner’s application for ‘‘rehearing,’’ but has stayed the 
‘‘refund’”’ orders pending judicial review. 


Upon denial of Petitioner’s application for ‘‘rehearing,”’ 
Petitioner then filed its further Petition for Review of the 
Orders of March 5, 1962 (Case No. 16,978) and its Motion 
to Consolidate with the consolidated Cases Nos. 16,787 and 
16,929. All three cases were so consolidated for disposi- 
tion by this Court, by Order issued May 18. 1962. 


STATUTES AND REGULATIONS INVOLVED 


Statutes involved are Section 4(e) of the Natural Gas 
Act, 15 U.S.C. § 717e(e), Section 19 of the Natural Gas Act, 
15 U.S.C. § 717r, and Sections 5 and 7 of the Administrative 
Procedure Act of 1946, 5 U.S.C. §§ 1004, 1006. Sections 1.20, 
1.29, and 1.34 of the Commission’s Rules of Practice and 
Procedure, 18 C.F.R. §§ 1.20, 1.29, and 1.34, are also in- 
volved. All are reproduced in the Appendix hereto. 


STATEMENT OF POINTS 


I. The Commission had no power or authority to revoke 
its final Orders of May 29, 1961, in Petitioner’s proceedings 
which had become absolutely final and irrevocable under 
Sections 19(a) and 19(b) of the Natural Gas Act; the Com- 
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mission has erred by claiming authority to set aside the final 
Orders of May 29, 1961, in Petitioner’s proceedings even 
though (a) no Petitions for Review thereof have been filed 
in any of Petitioner’s proceedings; (b) no application for 
rehearing was filed in three proceedings; and (¢) applica- 
tion for rehearing in the remaining three dockets was 
already conclusively deemed denied under the Act, and no 
Petition for Review was filed thereafter. 


II. The Commission was without authority under the Act 
to revoke the May 29, 1961 Orders, in Petitioner’s pro- 
ceedings, by issuance of the August 30, 1961 Orders: the 
Orders of August 30, 1961, and of March 5, 1962, thus were 
issued without authority and are all unlawful. 


III. Assuming arguendo, Commission power to revoke the 
May 29, 1961 Orders, the Orders of August 30, 1961, and 
March 5, 1962, are nevertheless unlawful because the 
‘process’? of issuance violates principles of orderly adjudi- 
cation, fundamental fair play, and due process of law, in 
that the Commission has erred by 


a. applying a change of substantive policy and interpre- 
tation retroactively ; 


b. failing to make findings upon and consider the rate 
schedule provisions and agreements controlling the 
legal obligations for reimbursement and refunds; and 


c. failing to make findings upon and consider acts of the 
parties, controlling under principles of equity and 
relevant to ‘‘competing equities’? upon which the 
Orders purport to be based. 


IV. The Commission has erred, and deprived Petitioner 
of due process of law, by issuing rate refund orders without 
following the ‘‘hearing’’ procedures required under Sec- 
tion 4(e) of the Natural Gas Act, Sections 5 and 7 of the 
Administrative Procedure Act of 1946, and Section 1.20 of 
the Commission’s Rules of Practice and Procedure. 
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SUMMARY OF ARGUMENT 


I. The Commission unlawfully revoked the Orders of 
May 29, 1961, in Petitioner’s Section 4(e) proceedings. The 
Orders of May 29, 1961, on ‘‘rehearing,’’ became absolutely 
final and irrevocable as to all parties and the Commission 
itself on July 28, 1961, when the sixty-day period for filing 
Petitions for Review thereon under Section 19(b) of the Act 
expired. Alternatively, assuming further applications, un- 
der Section 19(a), for ‘‘rehearing’’ upon the May 29, 1961 
Orders—themselves issued on ‘‘rehearing’’—were still re- 
quired, then (a) the Orders in Docket Nos. G-16,065, 
G-16,066, and G-16,067 became so final and irrevocable on 
June 28, 1961, when the time therefor expired without 
proper filing of such applications, and (b) the Orders in 
Docket Nos. G-15,641, G-15,650, and G-15,780 likewise be- 
came final and irrevocable when ‘‘rehearing’’ thereon was 
conclusively deemed denied on July 28, 1961, and no Peti- 
tions for Review thereon subsequently were filed under 
Section 19(b). 


A. Sections 19(a) and 19(b) prescribe the exclusive 
means for revocation of orders under the Act, and the 
Commission has unlawfully sought to modify orders final 
thereunder. The Commission has erred by claiming power 
to override such statutory finality, apparently relying on 
the last sentence of Section 19(a) of the Natural Gas Act, 
15 U.S.C. § 717r(a), which states: 


‘‘Until the record in a proceeding shall have been filed 
in a court of appeals, as provided in subsection (b), the 
Commission may at any time, upon reasonable notice 
and in such manner as it shall deem proper, modify or 
set aside, in whole or in part, any finding or order made 
or issued by it under the provisions of this Act.’’ 


However, this statutory provision can apply only in in- 
stances in which a petition for review has been timely 
filed under Section 19(b) of the Act. Respondent errone- 
ously interprets this provision as giving it authority to 


modify or set aside its May 29, 1961 final Orders regardless 
of the fact that no timely petition for judicial review of the 
May 29, 1961 Orders issued in Petitioner’s suspension pro- 
ceedings had been filed, and the time therefor had expired. 
The filing of such a petition for review of the May 29, 1961 
final Orders in Pctitioner’s proceedings was a condition 
precedent to the vesting of authority in Respondent, even 
under this last sentence of Section 19(a) of the Act, to 
modify or set aside its May 29, 1961 final Orders in Peti- 
tioner’s proceedings. 


Upon denial of an application for rehearing under Sec- 
tion 19(a), or upon the entry of an order upon ‘‘rehearing’”’ 
thereunder such as the May 29, 1961 Orders here, Re- 
spondent’s final Orders may not be attacked or modified 
except by judicial review under Section 19(b) of the Act. 
When Respondent issued its August 30, 1961 Orders, the 
time—sixty days from May 29, 1961—within which such 
petitions for review of the May 29, 1961 Orders could have 
been filed, had already expired. Respondent itself then 
had no authority under Section 19 to revoke and rescind 
these final Orders. 


B. Assuming arguendo that further ‘‘rehearing’’ upon 
the May 29, 1961 Orders was required before filing such a 
petition for review, no such application was properly filed 
in Docket Nos. G-16,065, G-16,066 and G-16,067, and United’s 
‘application’? had already been denied by Respondent it- 
self in Docket Nos. G-15,641, G-15,650, and G-15,780. Pur- 
suant to Section 1.34(c) of its Rules of Practice and Proce- 
dure, Respondent itself had, on July 28, 1961, so denied the 
application for rehearing filed by United in Dockets Nos. 
G-15,641, G-15,650, and G-15,780. United did not thereafter 
file a petition for review, and even under this theory, 
Respondent had no authority to revoke the May 29, 1961 
Orders in any of these six dockets. Even ‘‘inchoate’’ au- 
thority claimed by Respondent to ‘‘modify’’ its May 29, 1961 
final Orders thus did not ripen into a ‘‘vested’’ authority 
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because the parties did not file a petition for judicial review 
of such Orders. The authority of Respondent itself to grant 
petitions for the modification or cancellation of the May 29, 
1961 Orders in Dockets Nos. G-15,641, G-15,650, and 
G-15,780 expired on July 28, 1961, subject to revival under 
Respondent’s own theory only if United had filed a petition 
for judicial review of the May 29, 1961 Orders. However, 
United has not filed a petition for judicial review of the 
May 29, 1961 Orders. 


C. In the absence of the filing and granting of applica- 
tions for rehearing and filing of petitions for judicial re- 
view, Respondent does not have authority to modify or set 
aside its final Orders. Respondent does not have authority 
in perpetuity under Section 19(a) to modify its purportedly 
final Orders sua sponte, and Respondent also is bound by its 
own Rules as to when an application for rehearing shall be 
deemed denied, and Orders thus are likewise deemed final. 
Under Respondent’s interpretation of Section 19(a) of the 
Act, however, the only ‘‘final’’ Orders that would not be 
subject to retroactive modification would be orders which 
have been approved by the courts. Cf. W.K-.A.T., Inc. v. 
FCC, US. App. D.C. , 296 F. 2d 375 (1961), cert. den. 
sub nom. Public Service Television, Inc. v. FCC, 368 US. 
S41 (1961). Under Respondent’s view, all other Orders 
issued by Respondent since 1938 would be subject to being 
retroactively modified or set aside sua sponte, which would 
be wholly contrary to the statutory finality actually ac- 
corded by the express, controlling requirements of Sections 
19(a) and 19(b). Under such provisions, Respondent had 
no authority to issue the August 30, 1961 Orders, in Peti- 
tioner’s dockets, under any possible theory as to applic- 
ability of Sections 19(a) and 19(b) to the May 29, 1961 
Orders. 


II. The Orders of March 5, 1962, were issued under au- 
thority erroneously claimed by Respondent’s ‘‘reopening’’ 
on August 30, 1961; such Orders thus have no statutory 


15 


basis and are also unlawful for the reasons stated under I, 
supra. 


III. Assuming any power in the Commission to so revoke 
the May 29, 1961 Orders in Petitioner’s dockets, the Orders 
of August 30, 1961, and March 5, 1962, nevertheless are un- 
lawful. Such Orders were issued by a ‘‘process”’ violating 
fundamental principles for orderly administration, adjudi- 
cation, and fair play and deprive Petitioner of due process 
of law. 


A. The Commission’s contemporaneous policy and inter- 
pretation in 1958 of its Section 4(e) orders were (a) that 
payment under protest and test litigation were not required, 
and (b) that refunds, if any, would be ordered only as to 
amounts actually refunded by the State of Louisiana. Both 
Petitioner and the State acted in reliance upon such public 
statements by the Commission in 1958, the only time when 
such protests and test suits could have been filed to provide 
a predicate for such refunds by the State at a later date. 
The Orders of March 5, 1962, abruptly reversed this policy 
and the substantive interpretations by the Commission from 
July, 1958 through August, 1961. The Orders of March 5, 
1962, applied retroactively an opposite policy, to the sub- 
stantive detriment of all who had relied upon the prior 
policy of 1958, the time action pursuant to Commission 
statements was required. Such reversal of interpretation, 
by applying retrospectively ‘‘some quirk or change in ad- 
ministrative policy,’’ violates applicable principles of or- 
derly adjudication and fair play. By so ordering ‘‘refunds’’ 
now, when none can or will be made by the State to Peti- 
tioner, the Commission deprives Petitioner of due process 
of law. 


B. The Commission erred by refusing even to consider 
the legal question of whether agreements between Peti- 
tioner and United obligate Petitioner to make refunds. The 
relationship between Petitioner and United rests upon con- 
tracts filed as rate schedules and upon subsequent exchange 
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of correspondence and agreements. Petitioner attempted 
to be heard on the question as to whether it is legally obli- 
gated thereby to make refunds to United. The Commission, 
however, has ordered ‘‘refunds’’ without making findings 
on these points, even admitting that its Orders of March 5, 
1962, are ‘‘not based in any way upon contractual consid- 
erations’? (R. 794). Yet, these ‘‘considerations’’ underlie 
the controlling rate schedule provisions, and the facts rele- 
vant thereto and interpretation thereof are also controlling 
as to a legal predicate for any ‘‘refund’’ Orders under 
Section 4(e). 


C. The Orders of March 5, 1962, purport to be based 
upon ‘‘consideration’’ of ‘‘competing equities,’? but con- 
tain no findings thereon as between Petitioner and United. 
Proper findings of fact would have shown that United is 
barred by laches and estoppel, but the Commission has 
refused to make findings or even to consider the relevant 
facts and applicable principles of equity. The Orders of 
March 5, 1962, thus are defective because of omission of 
findings and conclusions upon the very facts and principles 
as to ‘‘competing equities’’ claimed to be the basis for the 
Orders. 


D. The Commission erroneously concludes, now, that in 
1958, Petitioner and the State somehow could have avoided 
multiplicity of test litigation by ‘‘agreement,’’ and thereby 
assured refunds to all taxpayers. Such was not possible 
under Louisiana law and the situation existing in 1958 (See 
Louisiana Revised Statutes of 1950, §§ 1575 and 1576). To 
the extent such misreading is also a premise of the March 5, 
1962 Orders, those Orders are thus as erroneous in premise 
as in the result reached in the 1962 post-facto change of the 
1958 policy and interpretations. 


E. The Orders thus have no basis in findings and no 
predicate in fact, law, or equity, result from disregard of 
fundamental requirements for orderly administration and 
adjudication, and deprive Petitioner of due process of law. 
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Section 4(e) of the Act requires Respondent to base its 
decisions with respect to refunds of suspended rates on the 
controlling issues in a record made in the rate suspension 
proceeding involved. Respondent erroneously concluded 
that it may base its decision in Petitioner’s rate suspension 
proceedings upon its conception of over-all ‘‘equities’’ of a 
generalized situation as to some 1,000 other rate suspensions 
in some 400 dockets, and may refuse to accord Petitioner the 
treatment required by the facts introduced in evidence in its 
rate suspension proceedings and by decision upon the con- 
trolling legal and equitable principles. 


IV. Petitioner has not been accorded the ‘‘hearing”’ re- 
quired by Section 4(e) of the Natural Gas Act, Sections 5 
and 7 of the Administrative Procedure Act of 1946, and the 
Commission’s own Rules. Section 4(e) requires a ‘‘hear- 
ing’’ as a condition precedent to an Order requiring re- 
funds, and these applicable statutes and rules, and due 
process of law, require Respondent to base its Orders in 
Petitioner’s rate suspension proceedings upon findings of 
the facts introduced into evidence in such suspension pro- 
ceedings. Respondent has proceeded on ‘‘statements of 
position,’’ but violated the law by deciding to ignore the 
special facts respecting the suspended rates applicable to 
United. In advance of completion of a record in each 
individual rate case and without a hearing or argument, 
Respondent apparently determined to order ‘‘refunds’’ in 
some 1,000 rate cases, purportedly upon consideration of 
the over-all ‘‘equities’’ presented by the 1,000 rate cases. 
However, the record in Petitioner’s proceedings shows that 
United and Petitioner agreed that Petitioner did not have 
a duty to protest payment of additional taxes and sue the 
State for recovery thereof, and proper findings would have 
so shown. 


If Respondent had followed the law, afforded Petitioner 
a hearing, and based its March 5, 1962 decisions respecting 
sales to United upon a record made in Dockets Nos. 
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G-15,641, G-15,650, and G-15,780, it would have found that 
facts, law, and the ‘‘equities’’ (a) compel decisions opposite 
to Respondent’s March 5, 1962 decisions, and (b) compel 
reinstatement of the 1958-1961 policy and interpretations of 
the 1958 Section 4(e) suspension Orders which neither con- 
templated, nor required, ‘‘refunds’’ where the State makes 
no refunds of tax payments to Petitioner. 


ARGUMENT 


I. THE COMMISSION HAD NO POWER OR AUTHORITY TO 
REVOKE ITS PRIOR FINAL ORDERS OF MAY 23, 1961 
This Court is presented here with a situation in which 
the Commission seems to contend that it has completely 
unlimited ‘‘discretion’’ and ‘‘authority’’ to destroy, sua 
sponte, the finality of final Orders issued upon rehearing. 


As shown in its March 5, 1962 Orders (R. 706), Respond- 
ent based the issuance of its August 30, 1961 revocation 
Orders upon an expression of ‘‘concern’’ that ‘‘poten- 


tially interested parties’? had not been given adequate 
‘‘notice’’? and an opportunity to be heard with respect to 
the issues decided by issuance of the May 29, 1961 Orders.” 
Respondent, however, has now found in its March 5, 1962, 
that such ‘‘potentially interested parties’? had not been 
prejudiced by lack of ‘‘formal notice,’’ and that their ‘‘lack 
of diligence’? prevented Respondent ‘‘from extending 
them grace.’? (R. 706) Accordingly, Respondent has 
conceded that there was never such a factual basis for the 
issuance of the August 30, 1961 Orders, making abund- 
antly clear that the purpose of ‘‘reopening’’ was merely 
to reverse the substance of the 1958-1961 policy as to 
‘‘refunds’’ of Louisiana tax payments. 


7 Respondent’s contention to this effect conflicts with Section 1.8(d) of 
Respondent ’s Rules of Practice and Procedure (18 C.F.R. § 1.8(d), as amended 
by Order No. 217 issued November 20, 1959). The failure of Respondent to 
enter Orders fixing a definite termination of a date for filing petitions to 
intervene can not deprive anyone of ‘‘notice’’ or opportunity to be heard. 
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Respondent, on March 5, 1962, thus has revealed that 
the May 29, 1961 final Orders were, in fact, lawfully issued 
upon lawful notice and an opportunity to be heard. Re- 
spondent’s argument for reversing the substantive result 
of the May 29, 1961 Orders now comes down to an argu- 
ment that when membership of a commission changes, and 
new membership does not agree with a final, substantive 
decision rendered by former membership, the new member- 
ship has authority to set aside these prior final decisions 
and determine retrospectively whether the same facts that 
were the basis for the prior decisions can now sustain 
contrary decisions. 


A. In Petitioner’s Dockets, the Orders of May 29, 1961, were 
final and irrevocable; the time for filing Petitions for Re- 
view thereon expired on July 28, 1961 


The Orders of May 29, 1961, were issued on rehearing 
under Section 19(a). The only permissible procedure 
thereafter for review or modification thereof was upon 


timely Petition for Review under Section 19(b) within 
sixty days from May 29, 1961. The time for filing such 
Petitions long since had expired on August 30, 1961, and 
the Orders thus were then final and irrevocable as to all 
parties and the Commission itself. 


In United Gas Pipe Line Co. v. Mobile Gas Service 
Corp., 350 U.S. 332 (1956) ; Texaco, Inc. v. FPC, 290 F. 2d 
149 (5th Cir. 1961); Public Service Commission of New 
York v. FPC, 109 U.S. App. D.C. 66, 284 F. 2d 200 (1960) ; 
and Cities Service Gas Co. v. FPC, 255 F. 2d 860 (10th Cir. 
1958), cert. den. sub nom, Magnolia Petroleum Co. v. Cities 
Service Gas Co., 358 U.S. 837, the Courts have held that, 
where parties to Respondent’s final Orders fail to pursue 
their remedies of timely review under Section 19 of the 
Act, they are bound by such final Orders and may not, 
thereafter, attack such Orders or seek retroactive modifica- 
tion thereof. 
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In situations in which neither a court upon the filing of 
an untimely Petition for Review, nor Respondent itself 
upon untimely application, has authority to modify or set 
aside such final Orders, Respondent itself cannot have any 
authority to modify or set aside sua sponte such final, un- 
appealable Orders. Yet, this is the situation with respect 
to the May 29, 1961 Orders. 


Here, July 28, 1961, was the date upon which such 
Orders became absolutely final under Section 19, as be- 
tween the parties, and as between the parties and the 
Commission itself. 


Respondent’s Orders of August 30, 1961, thus stand 
simply and nakedly as assertion of power with no statutory 
basis whatsoever. Petitioner refers to the dates involved 
and the specific provisions of the statute which can neither 
be embellished nor changed by argument. 


B. Assuming the May 29, 1961 Orders were subject to further 
“rehearing” applications before the Commission, the 
August 30, 1961 Orders, nevertheless, are unlawful in 
Petitioner’s dockets 


No applications for ‘‘rehearing’’ upon the May 29, 1961 
Orders were filed in Docket Nos. G-16,065, G-16,066, and 
G-16,067, and no Petitions for Review thereon were filed. 
The application for ‘‘rehearing’’ in Docket Nos. G-15,641, 
G-15,650 and G-15,780 was deemed denied on July 28, 1961, 
by operation of law, and no Petitions for Review followed. 
Accordingly, Respondent had no authority whatever to 
modify the May 29, 1961 Orders in these six dockets. 


First, when the August 30, 1961, Orders in Dockets Nos. 
G-16065, G-16066, and G-16067 were issued, far more than 
30 days had elapsed since the expiration of the time within 
which petitions for judicial review by parties aggrieved 
by such Orders could be filed under Section 19(b) of the 
Act; and no applications for ‘‘rehearing’’ had been prop- 
erly submitted to Respondent. Neither Respondent nor 


21 


the courts then had authority under Sections 19(a) and 
19(b) to entertain an application by Petitioner or any 
other person for modification or vacation of these May 29, 
1961, Orders. Cf. Public Service Commission of New York 
v. FPC, 109 U.S. App. D.C. 66, 284 F. 2d 200 (1960), and 
Cities Service Gas Company v. FPC, 255 F. 2d 860 (10th 
Cir. 1958), cert. denied sub nom. Magnolia Petroleum Co. 
v. Cities Service Gas Co., 358 U.S. 837. In these dockets, 
statutory finality thus became absolute after July 28, 1961. 


In Street v. FPC, 107 U.S. App. D.C. 327, 277 F. 2d 357 
(1960), this Court held that it does not have jurisdiction 
to modify Respondent’s Orders upon grounds that were 
not first raised in an application for rehearing filed with 
Respondent, and in Associated Oil € Gas Co. v. FPC, 280 
F. 2d 31 (5th Cir. 1960), the court held that Respondent 
itself is bound by its prior Orders in rate suspension—pro- 
ceedings, and thatthe courts do not have jurisdiction to 
relieve Respondent from its obligation to comply with its 


own Orders. See also Natural Gas Pipe Line Co. of 
America v. FPC, 253 F. 2d 3, 8-9 (3rd Cir. 1958). 


Therefore, the situation existing when the August 30, 
1961, Orders were issued was that neither the courts, under 
Section 19(b), nor Respondent, under Section 19(a), had 
jurisdiction to entertain petitions for modification or vaca- 
tion of the May 29, 1961, Orders in Dockets Nos. G-16065, 
G-16066, and G-16067. 


Second, the situation in Dockets Nos, G-15641, G-15650, 
and G-15780 differed only in that United’s application for 
rehearing was denied by operation of law on July 28, 1961, 
and United could have filed, but never did file, a petition 
for review in the sixty days thereafter (Section 19(a) and 
Rule 1.34(c)). Respondent itself has consistently ruled 
that where Respondent has so denied an application for 
rehearing of a party aggrieved by final Order, the exclusive 
remedy of such party then is the timely filing of a petition 
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for judicial review under Section 19(b) of the Act. Re- 
spondent’s position in this regard has been affirmed by 
this Court in Public Service Commission of New York v. 
FPC, supra. 


In situations in which Respondent does not have au- 
thority to entertain further petitions for the modification 
of its final Orders under Section 19(a), and this Court does 
not have jurisdiction because no petition for review has 
been filed under Section 19(b), Respondent no longer has 
jurisdiction to modify or set aside sua sponte such final 
Orders. Yet, this is the situation in Docket Nos. G-15641, 
G-15650, and G-15780 with respect to the May 29, 1961, 
orders, where Respondent claims such powers existed in 
it after July 28, 1961. Respondent, however, is bound by 
its own Rule 1.34(¢) which provides for denial of appli- 
eations for ‘‘rehearing’’ after thirty days and which there- 
by accords Orders finality under Section 19(a), subject 
only to judicial review under Section 19(b). 


This Court has clearly held that Respondent cannot pre- 
scribe such rules and then refuse to follow such rules itself 
or to apply them uniformly, and may not deprive such 
rules of binding effect from case to case, Public Service 
Commission of New York v. FPC, U.S. App. D.C. 

, 295 F. 2d 140 (1961), cert. den. sub nom. Shell Oil Co. 
v. Public Service Commission of New York, 368 U.S. 948 
(1961). Section 1.34 thus ascribes finality which Respond- 
ent cannot override. If United Fuel had so filed a timely 
petition for judicial review after July 28, 1961, the courts 
would then have had jurisdiction to require the modifica- 
tion of the May 29, 1961, Orders in Dockets Nos. G-15641, 
G-15650, and G-15780 upon grounds stated in United’s 
application for rehearing and such petition for review 
only. Under the last sentence in Section 19(a) of the Act, 
Respondent then might have had some authority until the 
date on which the record in such a ease would have been cer- 
tified to the court; however, such is not the situation here, 
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and Respondent does not have, in these dockets, the powers 
so claimed to be based on this sentence. 


In Senate Report No, 2129, August 4, 1958 (to accompany 
H.R. 6788, 85th Congress, 2nd Session),* it was stated that 
the purpose of the last sentence in Section 19(a) of the 
Act is to make clear that, pending the filing with the 
court of the record on appeal, Respondent and the court 
have concurrent jurisdiction with respect to an order under 
review.” The Report makes clear that Congress did not 
intend thereby to give Respondent its now claimed, per- 
petual authority to modify or set aside sua sponte Orders 
upon which petitions for review under Section 19(b) have 
not been filed. The principal concern of the Congress in 
enacting the last sentence of Section 19(a) of the Act was 
to cure ambiguities with respect to the finality of Re- 
spondent’s Orders when Petitions for review have been 
filed; it is abundantly clear that Congress did not intend 
thereby to deprive all Orders of finality except where a 
petition for review is filed and the record certified. 


Respondent’s contention that, unlike the courts and the 
parties to Respondent’s Orders, Respondent is not bound 
by its final Orders and Regulations (see R. 705), is incom- 
patible with the orderly administration of the Act, incom- 
patible with the orderly administration of justice, and con- 
trary to the decisions cited above. Respondent’s conten- 
tion is that where a record on appeal is never certified to 
the courts, it has jurisdiction in perpetuity to modify or 
set aside sua sponte its final Orders. Such is contrary to 
the contentions of Public Service Commission and the 
reasoning of the Supreme Court in Atlantic Refining Co. 
v. Public Service Commission, 360 U.S. 378 (1959), since 
under Respondent’s new interpretation of Section 19(a), 


82 U.S. Code, Congressional and Administrative News, 3996. 


9See W.K.A.T., Inc. v. FCC, —— U.S. App. D.C. —, 296 F. 2d 375 
(1961), cert. den, sub. nom. Public Service Television, Inc. v. FCC, 368 U.S. 
841 (1961). 
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it would have retained perpetual authority to reopen 
certificate proceedings and retroactively modify the cer- 
tificate Orders issued to Atlantic and retroactively attach 
rate conditions. It is, therefore, clear that Respondent’s 
authority under this last sentence of Section 19(a) of the 
Act to modify and set aside its final Orders may be exer- 
cised only during a period after a petition for judicial 
review is actually filed, but before certification of the 
record. Any other interpretation obviously would be con- 
trary to prior construction of the Act and deprive all of 
Respondent’s Orders of any semblance of finality. Just as 
the courts do not have such perpetual authority to modify 
or vacate sua sponte their final judgments, Respondent 
does not have such authority with respect to its final Orders. 


C. The August 30, 1961, Orders in Petitioner’s proceedings 
were issued without color of authority in law or fact: un- 
der either theory of application of Sections 1a) and 19(b), 
the Orders are unlawful and must be set aside 


Lest Respondent be in any doubt as to Petitioner’s posi- 
tion, it may be briefly summarized: 


(1) The Orders of May 29, 1961 were issued on ‘‘re- 
hearing’? under Section 19(a); such orders thereafter 
could be changed only by petitions for judicial review under 
Section 19(b); the sixty day period permitted for filing 
such petitions expired on July 28, 1961; thereafter, the 
Orders of May 29, 1961 became absolutely final as to Re- 
spondent, as well as to all affected parties. 


(2) Assuming the Orders of May 29, 1961, were subject 
to further applications for ‘‘rehearing’’ under Section 
19(a), then 


(a) in Docket Nos. G-16,065, G-16,066, and G-16,067 the 
Orders of May 29, 1961, became absolutely final and irre- 
vocable on June 28, 1961, because no such applications were 
properly filed thereon in the thirty days allowed by Sec- 
tion 19(a) ; and 
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(b) in Docket Nos. G-15,641, G-15,650 and G-15,780, the 
Orders of May 29, 1961, became final and irrevocable upon 
denial of ‘‘rehearing’’ on July 28, 1961, and in the absence 
of subsequent filing of Petitions for Review under Section 
19(b), Respondent had no authority whatever to revoke or 
modify such Orders. 


IL. SINCE THE AUGUST 30, 1961, ORDERS ARE UNLAWFUL, THE 
MARCH 5, 1962, ORDERS ALSO WERE ISSUED WITHOUT 
COLOR OF AUTHORITY IN LAW OR FACT 


It is not clear whether the March 5, 1962, Orders were 
issued under a claim of authority under Section 19(a) of 
the Act, or merely under a claim of authority under and 
by reason of the August 30, 1961, Orders. In either case, 
the claim of authority is fallacious, and the March 5, 1962, 
Orders are unlawful. 


Petitioner has demonstrated that under Section 19(a) of 
the Act, Respondent did not have authority to issue the 
August 30, 1961, Orders in Petitioner’s dockets, and the 
same doctrine is applicable to the March 5, 1962, Orders. 
If, as Petitioner has demonstrated, the August 30, 1961, 
Orders are invalid and void, they cannot confer upon Re- 
spondent any authority to issue the March 5, 1962, Orders. 
Respondent cannot, by issuing invalid and void Orders, so 
create in itself authority that it does not have under the 
Act. Cf. Atlantic Refining Co. v. Public Service Commis- 
sion, 360 U.S. 378 (1959), Natural Gas Pipe Line Co. of 
America v. FPC, 253 F. 2d 3 (8rd Cir. 1958), and Tyler 
Gas Service Co. v. FPC, 101 U.S. App. D.C. 184, 247 F. 2d 
590 (1957). Invalid provisions of the Act would not confer 
upon Respondent any authority to issue Orders or impose 
sanctions, and obviously, the same rule applies to invalid 
Orders that are issued by Respondent. 


The Orders of March 5, 1962 are the invalid product of 
the invalid August 30, 1962 Orders. Therefore, the March 
5, 1962, Orders are unlawful and must be set aside. 
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Ill. THE ORDERS CONSTITUTE ACTIONS VIOLATING PRIN- 
CIPLES OF ORDERLY ADMINISTRATION, ADJUDICATION, 
AND FUNDAMENTAL FAIR PLAY; THUS DEPRIVE PETI- 
TIONER OF DUE PROCESS OF LAW: AND ARE UNLAWFUL 


“‘Due process’? in administrative proceedings, to have 
meaning at all, requires fundamental fair play. Assuming 
naked power in the Commission to revoke the final Orders 
of May 29, 1961, the Commission’s subsequent actions 
violated these principles and deprived Petitioner of due 
process of law. 


This Court recently noted applicability to administrative 
proceedings of an ancient judicial principle—‘‘that courts 
ordinarily will give prospective effect only to a decision 
overruling prior decisions where persons have contracted, 
acquired rights, or acted in reliance on the prior decision, 
and the operation of the later decision retrospectively 
would result in substantial harm to such persons.’’ Louise 
Safarik and Richard P. Desmet v. Udall, U.S. App. 
DiCy 5 F. 2d (Nos. 16,646, e¢ al. (June 7, 1962), 
slip op. p. 13, emphasis supplied); see also 1 Davis, Ad- 
ministrative Law Treatise (1958) § 5.09, pp. 350-352. This 
Court also has held that administrative decisions ‘‘may 
not be repudiated for the sole purpose of applying some 
quirk or change in administrative policy . . .”’ Chapman v. 
El Paso Natural Gas Company, 92 U.S. App. D.C. 154, 
204 F. 2d 46, 53-54 (1953). 


4A. The Commission erred by applying retrospectively a new 
“policy” or “interpetation” of its Orders under Section 
4(e), to the substantive detriment of Petitioner 


For more than three years—from July, 1958 until August, 
1961—the Commission had made clear to all affected per- 
sons its interpretation of its tax suspension Orders. The 
Orders meant that (a) Petitioner and others were not 
thereby required to institute suits against the State of 
Louisiana, and (b) refunds, if any, would be only such 
amounts as were actually refunded to taxpayers by the 
State. However, by August, 1961, changes in the Commis- 
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sion had occurred; by March 5, 1962, composition of that 
body was entirely different from J uly-October, 1958 or even 
May, 1961; and on March 5, 1962, came the abrupt reversal 
of the interpretation, intendment, and policy of the Com- 
mission existing from 1958 through 1961 and upon which 
Petitioner, other affected persons, and the State of Louis- 
iana properly had relied. A new policy and interpreta- 
tion were then declared and applied retroactively, requir- 
ing ‘‘refunds’’ where, in fact, the State makes no refunds. 


How such actions could be reconciled with requirements 
for orderly administration, adjudication, and fundamental 
fair play is impossible to perceive. The Commission’s in- 
tentions and its interpretation of these suspension Orders 
were announced publicly as early as October 2, 1958. Pro- 
ducers, pipeline companies, their customers, and the State 
were then apprised of these interpretations in explicit 
statements (R. 426): 


“*...it was—and is—the obvious purpose of the Com- 
mission to assure to the extent possible that natural- 
gas companies, including producers, subject to its juris- 
diction, should not have opportunity for unjust enrich- 
ment—a windfall—in the event the tax statute is held 
to be unconsitutional and refund of payments there- 
under are made to the producers .. .”” 


The Commission further advised the Collector of Revenue 
of Louisiana (R. 426) : 


‘‘. . . if litigation is instituted and the tax statutes 
declared unconstitutional—and refunds to the tax- 
payer result therefrom, the Commission has the fullest 
opportunity available to it... to require refunds . . . 
of appropriate amounts of any refunds received by the 
producers.’’ (Emphasis supplied.) 


And, in still another communication, when the question 
of whether each taxpayer should institute suit had arisen, 
the Commission stated on October 28, 1958 (R. 426): 


‘‘Neither this general order nor the orders subse- 
quently adopted in accordance with its terms sug- 
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gested in any way that a suit should be brought to test 
validity of the Louisiana gathering tax... The Fed- 
eral Power Commission has no desire to force the test- 
ing of a state statute and it is not doing so in the 
present instance.’’ (Emphasis supplied.) 


Relying upon these interpretations by the Federal body, 
producers and the State proceeded without the multiplicity 
of law suits which would have been required to insure re- 
funds to all taxpayers, in the event of invalidity of the tax. 
Throughout the period beginning in 1958, the Commission 
thus had fully advised Petitioner and others that the Com- 
mission was imposing no obligation upon them to file suits, 
and that there would be no ‘‘refunds’’ ordered in the 
future except as to sums, if any, actually refunded by the 
State. The Commission also so stated in issuing certifi- 
cates of public convenience and necessity for Louisiana 
sales which provided for refunds only in the event the 
gathering tax was held invalid and refunds were made by 
the State. Re Transcontinental Gas Pipe Line Corpora- 
tion, et al., 20 FPC 264, 285 (1958); Re Texas Gas Trans- 
mission Corporation, et al., Docket Nos. G-14,494, ez al., 
Order issued December 4, 1958; Re American Louisiana 
Pipeline Company, et al., Docket Nos. G-15,053, e¢ al., Order 
issued November 7, 1958. 


Thereafter, when questions were raised as to phrasing of 
Orders issued February 21, 1961, the Commission, on May 
29, 1961, most clearly reaffirmed these interpretations and 
policies upon which producers and the State had properly 
relied in 1958 (R. 425): 


‘‘The import of the above language is that the Com- 
mission in such suspension orders was concerned with 
the possibility that there might be tax refunds as a 
result of court litigation. Not knowing which respond- 
ents had challenged the constitutionality of the gath- 
ering tax, it was necessary for the Commission to 
suspend all rate increases involving tax reimburse- 
ment of such gathering tax. Thus, in the event of 
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refunds by the State of Louisiana, respondents would 
not be allowed to keep such refunds, but would be 
required to pass a proportionate part of such refunds 
on to its purchasers.’’ (Emphasis supplied.) 


The Orders of February 21, 1961, were then modified to 
make clear that refunds were required only as to refunds 
“‘received from the State of Louisiana’? (R. 429). The 
Orders of May 29, 1961—issued by the Commission then 
composed of members who issued the 1958 suspension 
Orders and dealt with producers and the State in the 
matter—thus finally reaffirmed the policy and interpreta- 
tions announced in 1958, the time when Petitioner, others, 
and the State were required by law to act upon Commis- 
sion statements. 


However, a complete change in composition thereafter 
oceurred. What is said on March 5, 1962, as to these prior 
consistent interpretations and the statements made in 1958? 


First, the Orders of March 5, 1962, recognized that the 
answer to the question of ‘‘refund’’ ‘‘. . . depends, in part 
at least, upon the meaning of the Commission’s original 
orders in 1958’? (R. 707). However, the policy and inter- 
pretations of July, 1958-May, 1961 are then dismissed as 
‘misguided’? (R. 708). 


Second, regulated companies are told that they should 
have ignored what the Commission said to them and the 
State in 1958; no one, it seems, should have relied upon 
the Commission’s ‘‘. . . subjective intent as expressed in 
collateral correspondence made public in press releases’’ 
(R. 708). 


Third, the Orders of March 5, 1962, profess to find ‘‘con- 
flicting inferences’’ in prior Orders and explicit public pro- 
nouncements; raise questions as to ‘<inadvertence’’ or 
‘‘policy’? in the Commission interpretations in 1958 and as 
late as May 29, 1961; and then conclude by announcing a 
“policy”? and interpretation of the 1958 Orders diametri- 
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cally opposite to that which had been publicly stated by the 
Commission from 1958 through May 29, 1961 (R. 708 
709). 


Such mere questioning or doubting of the wisdom of 
earlier actions can not justify a change of decision or inter- 
pretation under the guise of correction of ‘‘inadvertence’’ 
or ministerial error. See, e.g., American Trucking Asso- 
ciations v. Frisco Transportation Company, 358 U.S. 133, 
146 (1958); United States v. Seatrain Lines, Inc., 329 
U.S. 424 (1947); CAB v. Delta Airlines, 367 U.S. 316 
(1961). Petitioner and others, who could only rely upon 
the solemn, public pronouncements and interpretations by 
the Federal agency, are now subjected to a new interpre- 
tation, applied retroactively, when it is too late for them 
to take any requisite steps to recover amounts from the 
State. 


The tortured involutions of the March 5, 1962 Orders 
cannot obscure the result—Petitioner and others obviously 
have been subjected to a mere shift of policy to their sub- 
stantive detriment. By such actions, the Commission has 
violated all principles for orderly administration and ad- 
judication under the Act, and deprived Petitioner of due 
process of law. The Orders of August 30, 1961, and March 
5, 1962, resulting from such actions are unlawful. 


B. The Commission refused even to consider or make findings 
upon the legal question of whether Petitioner’s rate 
schedules, by express and controlling terms, impose an 
obligation to make “refunds” 

Since both Petitioner and United are ‘‘natural-gas com- 
panies,’’ any taxes paid by them to governmental bodies 
are items of cost which, ultimately, will be reflected in their 
respective rates. The rate schedule provisions involved 
here are actually tax-sharing ratios determined by nego- 
tiations between Petitioner and United, formalized by 
agreements, and then filed as part of Petitioner’s rate 
schedules. Obviously, Petitioner is not ‘enriched’? by 
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paying taxes or by reimbursement of a share of such taxes, 
and is not ‘‘enriched’’ when it cannot recover such taxes 
from the State. The incidence of the State taxes thus falls 
upon both Petitioner and United, and tax reimbursements 
paid to Petitioner by United are neither ‘‘revenue’’ nor 
“income,’’ but nothing more than a sharing of incidence 
of the tax. 


When the question arose in 1958 as to test litigation and 
payment under protest, United and Petitioner exchanged 
correspondence upon that subject. The ultimate result was 
agreement between United and Petitioner, or in any event 
recognition, that Petitioner had no contractual obligation 
to file protest of payments to the State, to sue the State to 
test the tax and for refunds, or to make ‘‘refunds’’ in the 
event the State made no refunds to Petitioner. In Peti- 
tioner’s view, United fully recognized that payments of 
United’s share of the tax were not so conditioned upon 
Petitioner’s assuming an obligation to obtain refunds from 
the State, or to make ‘‘refunds’’ to United in the event the 
tax should be declared unconstitutional. Further, the terms 
of agreement between the parties do not impose upon Peti- 
tioner an obligation to so bear 100% of taxes which the 
State will not refund. 


By all possible means, Petitioner attempted to make 
known to the Commission the facts, cireumstances, and 
provisions of the documents which the Commission was to 
consider and construe. But what did the Commission say 
upon the issue? The Orders of March 5, 1962, contain not 
one single reference to this question of contract or rate 
schedule interpretation, not one finding upon the question, 
and no conclusion thereon whatever. In brief, there is no 
indication that the Commission even considered the terms 
of applicable rate schedules. In fact, upon a question of 
interpretation of other schedules raised by other parties, 
the Commission tersely dismissed such questions, stating 
“¢  . we deem it unnecessary ... to construe the tax re- 
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imbursement provisions of the subject contracts’? (R. 
711). Yet, these were the controlling provisions of the rate 
schedules involved in these cases. 


The Order of April 13, 1962, denying ‘‘rehearing’’ merely 
emphasizes such omissions in the decision process (R. 
792). That Order dismisses legal questions as to contrac- 
tual duties or obligations with the statement that the de- 
cision of March 5, 1962, ‘*.. . was not based in any way upon 
contractual considerations”’ (R. 794). 


Strange as it may seem, the Commission thus has ordered 
‘frefunds”’ under the provisions of rate schedules, and, at 
the same time, has said not once, but twice, that it has not 
even considered the specific provisions of such rate sched- 
ules, the legal obligations or agreements between the 
“‘natural-gas companies”’ affected, or the specific issues of 
fact and law relevant and material to the question of 
whether Petitioner is legally obligated to make refunds at 
all to United. How can such fundamental questions in a 
rate refund case be so brushed aside, and the ‘‘refund”’ 
Orders reconciled with most elemental requirements of due 
process of law? Such actions are not ‘tadjudication”’ and 
violate fundamental requirements for decision of rate issues 
under the Act. 


C. The Orders purport to be based upon “full consideration 
of the competing equities” whereas, in fact, they are not 
so based 


This Court recently emphasized necessity for an agency, 
in ordering refunds, to give full consideration of and effect 
to the ‘‘cumulative weight of all the circumstances”’ and 
principles of equity involved in conduct of affected parties. 
Flota Mercante Grancolombiana S.A. v. Federal Maritime 


Commission, et al., US. App. D.C. , F. 2d 

, Nos. 15,330, et al. (April 26, 1962), slip op., pp. 18-19. 
In this instance, as between Petitioner and United, the 
Orders of March 5, 1962, reflect no consideration of the 
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equities whatsoever, and such Orders, by requiring Peti- 
tioner to make ‘‘refunds’’ to United, are grossly arbitrary 
and inequitable. 


As between Petitioner and United, proper findings by 
the Commission would have fully shown, inter alia, that 
(a) the question arose in 1958 and 1959 as to whether Peti- 
tioner had any obligation to institute suit or otherwise pay 
under ‘‘protest’’ to the State; (b) Petitioner deleted re- 
strictive conditions from United’s tax reimbursement 
checks; (c) Petitioner expressly denied any obligation to 
refund tax reimbursement amounts; and (d) United redrew 
its checks with the clear understanding that such course by 
it, and the course being followed by Petitioner, was to be 
without prejudice to either party. 


These acts occurred in late 1958 and early 1959. At 
that time, both Petitioner and United were fully aware of 
the public pronouncements by the Commission as to absence 
of an intended refund requirement where there was no suit 
by the taxpayer and thus no refunds could be expected from 
the State. On this basis, United and Petitioner both had 
proceeded. Had United then disagreed with such Commis- 
sion interpretations and the course which Petitioner ob- 
viously was following thereunder, United then had full op- 
portunity to make known its views to the Commission and 
to Petitioner. However, it did not do so, and its actions 
indicated that it would not attempt, four years later, to 
extort so-called ‘‘refunds’’ where none were made by 
the State. 


By any fair consideration of the facts, any deciding body 
would conclude that United acquiesced in the acts of Peti- 
tioner, and is now barred by estoppel and laches—matters 
and principles certainly relevant when ‘‘equities’’ are to 
be considered. However, nothing whatever is said about 
any of these facts or circumstances in the Orders of March 
5, 1962, which are professed to be based upon the ‘‘com- 
peting equities’’ (R. 710). ‘‘Since the decision of the Com- 
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inission was explicitly based upon the applicability of prin- 
ciples of equity announced by courts, its validity must like- 
wise be judged on that basis.” Securities and Exchange 
Commission v. Chenery Corp., 318 U.S. 80, 87-88 (1943). 
Laches and estoppel are relevant to such ‘‘competing 
equities,”’ but are nowhere considered, and no findings are 
made as to the facts pertinent to weighing of these prin- 
ciples of ‘competing equities.’’ Under the Chenery test, 
the Orders accordingly must fall. 


Here, neither the exact facts nor the cumulative, full 
weight of circumstances could have been considered prior to 
issuance of the March 5, 1962 Orders, and no findings 
thereon appear. Further, in the Order denying rehearing 
issued April 13, 1962, these circumstances again were not 
“‘eonsidered”’ in the light of ‘‘competing equities,’’ but are 
merely mentioned in connection with (a) refusal of the 
Commission to consider the wholly different legal question 
of construing the contracts between Pan American and 
United; and (b) the question of whether the March 5, 1962 
Orders are supported by appropriate findings of fact. None 
of the Orders reflects such findings. How can it thus be 
claimed that a decision is based on ‘‘full consideration’’ as 
to “‘competing equities’? when the deciding body not only 
failed to find facts pertinent to the equities, but also says 
that such facts were ‘‘irrelevant’’ to that decision (R. 794)? 


Whatever the Commission may mean by ‘‘competing 
equities’’ in the remainder of the 400 or more proceedings 
swept away in one document on March 5, 1962, there is no 
indication that the gross inequities of a ‘‘refund’’ by Peti- 
tioner to United, in the light of the events of 1958-1961, were 
considered by the Commission. The Commission has merely 
prescribed a grossly ‘‘inequitable,”’ ‘tharsh measure of 
damages,”’ ignoring the actions of the parties between 1958 
and 1961, in which the interpretations of the Commission 
itself during that period loomed large. The ‘‘equities”’ 
certainly were not examined in the light of reliance upon 
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the then existing administrative interpretation of the Sec- 
tion 4(e) Orders, but, if at all, solely in the light of the 
changed interpretation of March 5, 1962. This is hardly the 
same thing. 


Had the Commission actually weighed the equities as 
between Petitioner and United, an extortion order could not 
have issued. Cf. Securities € Exchange Commission v. 
Chenery Corp., supra. 


D. The Commission either misinterpreted or failed to apply 
Louisiana law correctly 
The Commission’s references to Louisiana law and deci- 
sions in its March 5, 1962 Orders are even factually 
erroneous. 


First, the Commission seems to state that Bel Oil Corp., 
iet al. v. Rufus Fontenot, Collector, 238 La. 102, 117 S. 2d 
571, and Southern Natural Gas Co. v. Robert T. Roland, 
Collector of Revenue, 240 La, 471, 123 S. 2d 891, established 
invalidity of the tax statute involved (R. 702), whereas 
these cases did not involve express ruling upon Act No. 8 
of 1958. Secondly, the Commission now seems to be under 
the impression that taxes could have been paid under ‘‘pro- 
test’? by a taxpayer in 1958, without commencing separate, 
test litigation (See footnote 11 of Order of March 5, 1962 
(R. 709)). Whatever is now meant by such a statement, it 
is contrary to the correct understanding of the situation by 
the Commission in 1958, and contrary to the situation in 
which Petitioner and others actually were placed. 


The Commission, in 1958, had been advised that under 
the applicable statutes, the only way Petitioner and others 
could have secured ‘‘refunds’’ of payments of the tax 
involved here was payment under special protest and filing 
of individual suits challenging the validity of the specific 
Act involved. See Louisiana Revised Statutes of 1950, 
chapter 19, Title 47, Sections 1575 and 1576. In 1958, the 
then members of the Commission apparently were fully 
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apprised that then pending litigation in Bel Ow Corp. v. 
Fontenot, supra, did not subject this particular tax to direct 
test; that payment of the tax involved here, under protest, 
would have required direct attack on this tax; and that 
under provisions of Louisiana Revised Statutes 47, Section 
1576, each ‘‘protest’? would have required a ‘‘test”’ suit 
requiring the Collector of Revenue of the State to hold 
such payments, preventing use of revenues for the purposes 
stated in the Act. 


However, on March 5, 1962, the Commission seems to have 
been under a different and erroneous impression—that tax- 
payers and the State could have avoided litigation and this 
result by somehow ‘‘agreeing’’ to be bound by other test 
litigation which did not then involve the same Act. Peti- 
tioner knows of no way such could have been accomplished, 
or how, the Louisiana Collector can be assumed to have been 
empowered to enter, or would have entered, into such an 
‘Cagreement’”? in 1958. Nevertheless, the Commission’s 


March 5, 1962 post-facto review of the situation prevailing 
in 1958, when the Commission itself was communicating 
with the State of Louisiana, simply blandly assumes now 
that things ‘‘could have been”? done which were not then 
possible. 


The haste to revise the 1958-1961 interpretations by issu- 
ance of the March 5, 1962 Orders, apparently resulted in 
incorrect appraisal of impact of State law upon affected 
persons in 1958. The shift of interpretation and policy in 
the March 5, 1962 Orders is thus based upon both mis- 
reading and misapplication of the State law which is sup- 
posedly a major premise for the new interpretation. (See 
R. 709). 
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E. Under these circumstances, by requiring Petitioner to 
“refund” moneys which Petitioner itself has not received 
from the State. the Commission has deprived Petitioner 
of due process of law 


In the Flota Mercante Grancolombiana case, supra, this 
Court emphasized the care which an administrative agency 
must exercise when it enters an Order requiring repara- 
tions. Here, one private party is required to pay over, 
from its own funds, moneys to another private party under 
the label of ‘‘tax refunds.’? The record shows disregard 
of elementary principles applicable to adjudication of issues 
of law and equity in a rate proceeding, and a refusal even 
to consider the exact circumstances and the controlling 
issues of fact and law and upon which express findings and 
conclusions should have been made. Requiring Petitioner 
to pay to United moneys that are not, in fact, refunds, under 
such circumstances and after all concerned acted under and 
relied upon the contemporaneous Commission interpreta- 
tion of its own Orders, is violative of fundamental prin- 


ciples for administrative adjudication and deprives Peti- 
tioner of due process of law. 


Iv. THE “REFUND” ORDERS ARE THE PRODUCT OF A 
“PROCESS” VIOLATING PETITIONER’S RIGHTS TO A HEAR- 
ING, ACCORDED BY STATUTES, COMMISSION RULES, AND 
REQUIREMENTS OF DUE PROCESS OF LAW, AND HENCE 
ARE UNLAWFUL 

The proceedings before the Commission were rate sus- 
pension dockets under Section 4(e) of the Act. The ulti- 
mate question was whether Petitioner could be required to 
refund ‘‘the portion of such increased rates or charges’’ 
found ‘‘not justified.’’ 


Section 4(e) requires ‘‘a hearing’’ as a condition prece- 
dent to such a “‘refund’’ Order, and upon such issues of 
refunding past rates and adjudication of rights, Sections 5 
and 7 of the Administrative Procedure Act of 1946 apply 
(60 Stat. 239, 241; 5 U.S.C. §§ 1004, 1006). See State Cor- 
poration Commission of Kansas v. Federal Power Commis- 
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sion, 206 F. 2d 690, 723 (8th Cir. 1953). In addition, Section 
1.20 of the Commission’s Rules of Practice and Procedure 
prescribes a process for hearing ‘‘of record,’’ cross-exami- 
nation, briefing, initial decision, and final agency decision 
(18 C.F.R. § 1.20). 


Petitioner has not been accorded the ‘‘hearing’’ so re- 
quired. Cf. R. 793 and L. B. Wilson v, Federal Communi- 
cations Commission, 83 U.S. App. D.C. 176, 170 F. 2d 793 
(1948). By contrast to statutory safeguards, what was the 
‘process’? below? First, without consolidating the pro- 
ceedings, the agency suddenly swept up more than 400 
dockets involving scores of sellers and buyers, and approxi- 
mately 1000 separate, distinct rate schedules containing 
differing terms or provisions. Secondly, ‘‘group’’ disposi- 
tion was indicated even though the cases involved myriad 
questions of differing actions by buyers and sellers, ac- 
quiescence by them in the prior interpretations of the Com- 
mission, agreements between such persons, cancelled checks, 
and other matters requiring findings of fact, careful review 
of the pertinent documents, interpretation of agreements, 
and reasoned decisions. Third, without hearing or even 
argument notice was simply issued that the prior interpre- 
tations had been rescinded, that the May 29, 1961 Orders 
were revoked, and that ‘‘statements of position’? in 
the approximately 400 dockets would be entertained. 
Fourth, without hearing or even argument and as set forth, 
supra, Orders issued with no findings of fact or conclusions 
of law upon (a) the controverted issues of fact as between 
Petitioner and United, (b) the history of actions by the 
parties and interpretation of the agreements between them, 
or (c) the factual, legal, and equitable questions most perti- 
nent and material, prior to issuance of an Order requiring 
refunds. 


Petitioner has proceeded as best it could in this maze of 
some 400 dockets, involving numerous other parties and 
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other issues; has sought opportunity to be heard before the 
Commission; and has sought to provide the agency oppor- 
tunity to consider the facts, equities, and law involved, and 
to make adequate findings of fact. However, all of this has 
been to no avail, and the March 5, 1962 Orders obviously 
were issued in Petitioner’s dockets without any considera- 
tion of such questions. 


Thereafter, the April 13, 1962 Order on “‘rehearing”’ at- 
tempted to narrow and rationalize Petitioner’s ‘principal 
contentions’’ in objecting to this ‘‘process.’’ In the face 
of an Order which states that the Commission has refused 
to consider questions of factual differences and contract 
interpretation, this April 13, 1962 Order purports to con- 
strue Petitioner’s objections to mean only that it should 
have had a ‘‘trial-type’’ proceeding, and then makes abun- 
dantly clear that the March 5, 1962 Orders were issued 
without any consideration of facts tendered by Petitioner. 
The April 13, 1962 Order thus states that the ‘‘facts’’ upon 
which the Commission relied in ordering refunds were 
“fully set forth in the body of the March 5, 1962 Order”? 
(R. 794, emphasis supplied). Yet, the March 5, 1962 Orders 
contain not a single reference to the situation between Peti- 
tioner and United, not a single finding of fact thereon, and 
not a single conclusion one way or the other as to validity 
of Petitioner’s contentions upon the controlling issues of 
law and equity. 


No matter what adjective is used—‘‘hearing”’ or ‘‘trial- 
type’’ proceeding—Petitioner has not been ‘‘heard,’’ and 
pertinent facts as to its relation to United were simply 
obscured by a ‘‘process’’ in which more than 400 separate, 
distinct situations were lumped together and then disposed 
of without hearing, 


There is no legal sanction for an order under Section 4(e) 
of the Act, requiring refunds issued, by such a ““process.’? 
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Administrative agencies were long ago admonished that 
“‘[pJroper administration of the law by governmental 
agencies . . . requires careful observance of the procedures 
established by Congress,’’ and that ‘‘convenience of admin- 
istration cannot be permitted to justify noncompliance with 
the law, or the substitution of fiat for adjudication.’’? Heit- 
meyer v. Federal Communications Commission, 68 U.S. 
App. D.C. 180, 95 F. 2d 91, 100 (1937). This Court also has 
reminded the Commission that though it is ‘‘expert,’’ it is 
“forbidden to be arbitrary,’’ and that it cannot ‘‘shield 
arbitrariness by averments of its own infallibility, by tech- 
nical expressions, or by failure to state adequate reasons 
for its conclusions.’’ Mississippi River Fuel Corp. v. Fed- 
eral Power Commission, 82 U.S. App. D.C. 208, 163 F. 2d 
433, 452 (1947). 


The requirement for ‘‘hearing”’ in Section 4(e) has been 
held to mean exactly what the statute says. In Mississippi 
River Fuel Corp. v. Federal Power Commission, 202 F. 2d 
899 (3rd Cir. 1953), the Court struck down a summary, 
shorteut procedure, contravening the hearing requirement, 
and stated (202 F. 2d at 901-902) : 


“It may well be that a quasi-judicial body such as the 
Federal Power Commission has need for some analo- 
gous procedures to expedite the handling of these mat- 
ters which come before it which can be resolved solely 
as matters of law or on the basis of some easily ascer- 
tained fact. But the statute which defines the powers of 
the Commission in natural gas matters makes no pro- 
vision for any such procedures. * * * What we have 
here is an attempt by the Commission to adopt some 
such procedure by distorting otherwise clear words of 
a regulation it has itself adopted.’’ 


That Court was considering a summary procedure of 
rejecting a tendered rate filing without evidentiary hearing, 
but its construction of Section 4 applies with even stronger 
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foree to a ‘process’? which culminates in a final Order 
under Section 4(e) ordering ‘‘refunds.”? What that Court 
said is most pertinent (202 F. 2d at 908) : 


“‘Tf changes in the law are needed, or more personnel 
to administer existing law, or both, it is not for the 
administrative agency or the courts to try to make up 
for this deficiency by taking unauthorized shortcuts 
or indulging time saving procedures which fail to 
accord parties the rights which the law as written gives 
them.”? (Emphasis supplied.) 


Here, assuming the Commission had authority to vacate 
the prior final Orders, on August 30, 1961, it embarked 
upon a “‘process’’ which is not a “‘hearing’’ and which 
has not accorded Petitioner opportunity to be heard. The 
Commission also has (a) swept together more than 400 
divergent cases involving different parties and separate, 
distinct instruments; (b) failed in every respect to con- 
sider the ‘‘equities’’ involved where a prior interpretation 
of Orders is rescinded; (c) refused even to consider the 
material issue of interpretation of the specific rate 
schedules involved and to make findings of fact with 
respect to actions of the parties and resulting legal obliga- 
tions; (d) erred in application of law to fact, and (e) failed 
to make even minimal findings of fact on relevant, con- 
trolling controverted issues. Such a ‘‘process”’ is not the 
hearing required by statute, or that which due process of 
law requires before the agency issues an Order compelling 
‘‘refund’’ of moneys under Section 4(e)—particularly 
where, as here, the ‘‘refunds”’ are not, in fact, ‘‘refunds”’ 
at all. Orders based upon this “‘process’’ are unlawful. 


CONCLUSION 


For the reasons stated under Points I and II, supra, the 
Orders of August 30, 1961 and March 5, 1962 are unlawful 
and must be set aside. Assuming, however, power in the 
Commission to revoke the Orders of May 29, 1961 in 
Petitioner’s dockets, then for the reasons stated in 
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the Orders of August 30, 1961 


Points III and IV, supra, 
awful and must be set aside. 


and March 5, 1962 are unl: 
Respectfully submitted, 


J. P. Hammond 

Wiitiam H. Emerson 
511 South Boston Avenue 
P.O. Box 591 
Tulsa 2, Oklahoma 


Wru1am J. GRove 
CarroLt L, GrLLiaAM 
600 Munsey Building 
Washington 4, D. C. 
‘Attorneys for Petitioner 


Of Counsel: 
Dow, LoHNES AND ALBERTSON 
600 Munsey Building 
Washington 4, D. C 


June 25, 1962 
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APPENDIX 


I. PETITIONS FOR REVIEW 
A. No. 16,787: 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Case No. 16,787 


Pan American PerroLeum Corporation, Petitioner, 


vs. 


FeperaL Power Commission, composed of Joseph C. 
Swidler, Chairman; L. J. O’Connor, Jr., Jerome K. 
Kuykendall, Howard Morgan, and Charles R. Ross, 
Commissioners, Respondent. 


Petition for Review of Order of the Federal Power Commission 


To: The Honorable, the Chief Judge and Judges of the 
United States Court of Appeals for the District of 
Columbia Circuit. 


Pan American Petroleum Corporation (Petitioner) 
hereby petitions this Honorable Court for review of the 
Order issued by the Federal Power Commission (herein- 
after referred to as the Commission) on August 30, 1961, 
in the Commission’s Dockets Nos. G-15641, G-15650, 
G-15780, G-16065, G-16066 and G-16067 (hereinafter 
referred to as Petitioner’s suspension proceedings) va- 
cating its Order issued May 29, 1961, reopening pro- 
ceedings, permitting interventions and prescribing the 
procedure under which issues previously decided in 
Petitioner’s suspension proceedings are to be readjudi- 
cated; and of the Order denying rehearing thereon dated 
October 31, 1961. 


This petition is filed pursuant to the provisions of 
Section 19(b) of the Natural Gas Act (hereinafter 
referred to as the Act) (52 Stat. 831 (1938)); 15 U.S.C. 
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Section 717r; Section 10 of the Administrative Procedure 
Act of 1946 (60 Stat. 243, 5 U.S.C. Section 1009); and 
Rule 38 of the Rules of this Court. 


STATEMENT OF THE CASE 


1. Pursuant to Section 4(d) of the Act, 15 U.S.C. 
Section 717¢(d), Section 154.94 of the Commission Regula- 
tions under the Act, 18 CFR Section 154.94, and to the 
waiver of notice provided for in Commission Order No. 206 
issued June 11, 1958, 23 FR 5431, and pursuant to the 
tax reimbursement provisions of its gas sales contracts, 
Petitioner duly filed with the Commission notices of 
changes in rates covering sales of gas under Petitioner’s 
FPC Gas Rate Schedules Nos. 14, 32, 39, 78, 149, 150, 173, 
174 and 190. Each of these notices of change in rates 
provided for an increase in rates by reason of reimburse- 
ment for a portion of an additional 1¢ gas gathering tax 
levied by Act No. 8 of 1958 (House@Bill No. 303) of the 
State of Louisiana amending Title 47 of the Louisiana 
Revised Statutes of 1950, and effective August 1, 1958. 


2. Thereafter, pursuant to a procedure prescribed in its 
Order No. 206, the Commission, by orders issued July 31, 
1958, in Dockets Nos. G-15641, G-15650 and G-15780; 
August 21, 1958, in Dockets Nos. G-16065 and G-16067; 
and August 26, 1958, in Docket No. G-16066, suspended for 
one day the effectiveness of each of these increases in rates 
and provided that, upon the filing and acceptance of 
appropriate agreements and undertakings to make refunds, 
Petitioner could collect the increases in rates subject to 
refund. 


3. Petitioner duly filed in all proceedings except Docket 
No. G-16066 the agreements and undertakings required by 
the Commission, and the Commission duly accepted such 
agreements and undertakings. Thereupon, Petitioner 
collected these increases in rates during the period the 
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additional gas gathering tax was in effect and paid by 
Petitioner. 


4. Thereafter, United Fuel Gas Company, the pur- 
chaser under Petitioner’s FPC Gas Rate Schedules 
Nos. 78, 173, 174 and 190, filed petitions to intervene in 
Dockets Nos. G-15641, G-15650 and G-15780, and, by order 
issued December 12, 1958, in Dockets Nos. G-15650 and 
G-15780, and order issued December 17, 1958, in Docket 
No. G-15641, the Commission granted United Fuel Gas 
Company leave to intervene. 


5. Thereafter, the Supreme Court of the State of 
Louisiana, in Bel Oil Corp., et al. v. Rufus W. Fontenot, 
Collector, 238 La. 1002, 117 S. 2d 571 (1959), and Southern 
Natural Gas Co. v. Robert L. Roland, Collector of Revenue, 
240 La. 471, 123 S. 2d 891 (1960), held that Act No. 8 of 
1958 violates Article 10 of Section 21 of the Louisiana 
Constitution and is invalid. 


6. In Petitioner’s suspension proceedings, the Commis- 


sion then, on February 21, 1961, issued an order requiring 
refunds and terminating the proceedings. This order 
provided for the refund by Petitioner of all amounts 
collected subject to refund, irrespective of whether refunds 
were made to Petitioner by the State of Louisiana of the 
additional 1¢ gas gathering tax that Petitioner had paid. 


7. On March 23, 1961, Petitioner duly filed with the Com- 
mission its application for rehearing upon the Commission 
order issued February 21, 1961, and its petition for 
declaratory order to remove uncertainty arising from the 
Commission order of February 21, 1961. 


8. By order issued April 14, 1961, the Commission 
granted Petitioner’s application for rehearing, and on 
May 29, 1961, issued its order upon the rehearing. 

9. Prior to the order issued April 14, 1961, certain gas 
distribution companies—Long Island Lighting Company, 
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Public Service Electric and Gas Company (New Jersey), 
Philadelphia Electric Company and The United Gas 
Improvement Company (Pennsylvania)—had filed peti- 
tions to ‘‘intervene’’ and petitions for ‘‘rehearing’’ upon 
the Commission’s order issued February 21, 1961.1. On or 
about April 21, 1961, these distribution companies also had 
filed a joint and several application for rehearing upon 
the Commission’s denal of their petitions to intervene. 


10. In its order issued May 29, 1961, upon rehearing in 
Petitioner’s suspension proceedings, the Commission denied 
all petitions that had been filed by these distribution 
companies, ordered Petitioner to make appropriate refunds 
of amounts refunded to it by the State of Louisiana, and 
then terminated the proceedings in Dockets Nos. G-15641, 
G-15650, G-15780, G-16065, G-16066 and G-16067. 


11. Thereafter, on June 28, 1961, United Fuel Gas 
Company filed an application for rehearing upon the Com- 
mission’s order issued May 29, 1961, upon rehearing in 
Dockets Nos. G-15641, G-15650 and G-15780, alleging 
special circumstances which it contended entitled it to 
refund of tax reimbursement, irrespective of whether tax 
refunds were made to Petitioner by the State of Louisiana. 


12. No petitions for judicial review under Section 19(b) 
of the Act of any of the orders issued by the Commission 
in Petitioner’s suspension proceedings have been filed, and 
the Commission has not issued an order granting the re- 
hearing for which United Fuel Gas Company applied on 
June 28, 1961.2 Section 19(b) of the Act provides that 
petitions for review must be filed within 60 days after the 


1 These petitions were all filed on or about March 23, 1961. 


2Section 1.34 (c) of the Commission’s Rules of Practice and Procedure, 
18 CFR Section 1.34, provides that, unless the Commission acts upon an ap- 
plication for rehearing within 30 days after it is filed, such applications shall 
be deemed to have been denied. Section 19(a) of the Act similarly provides 
that unless such application is acted on within 30 days, such application may 
be deemed to have been denied. 
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date of issuance of the order of the Commission upon an 
application for rehearing. 


13. However, by its order issued August 30, 1961, of 
which review is here sought, the Commission vacated its 
order issued May 29, 1961, reinstated Petitioner’s 
suspension proceedings, permitted the gas distribution 
companies to intervene and provided that Petitioner is to 
be required to litigate, for a second time, the issue of the 
extent of the refund obligations that should be imposed 
upon Petitioner by orders issued in Petitioner’s suspension 
proceedings. 


14. Thereupon, on September 28, 1961, Petitioner filed 
its application for rehearing upon Commission order 
issued August 30, 1961, and by order issued October 31, 
1961, the Commission denied Petitioner’s application for 
rehearing. 


VENUE 


1. Section 19(b) of the Act provides that petitions for 
review of Commission orders may be filed in the United 
States Court of Appeals for the District of Columbia 
Circuit. 


JURISDICTIONAL FACTS 


1. Petitioner is, and has been since the proceedings 
below were instituted, a party to Dockets Nos. G-15641, 
G-15650, G-15780, G-16065, G-16066 and G-16067, which are 
rate suspension proceedings instituted by the Commission 
under Section 4(e) of the Act, 15 U.S.C. Section 717c(e). 
The Commission order issued May 29, 1961, constituted 
final Commission decision upon the matters adjudicated 
in Petitioner’s suspension proceedings and constituted an 
order fixing and determining the refund obligations of 
Petitioner with respect to amounts collected in these 
suspension proceedings. All that remained to be done was 
for Petitioner to comply with the Commission’s mandate 
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by making the refunds prescribed by the May 29, 1961 
order and filing reports thereof with the Commission. 


2. The issue before the Commission in the rehearing 
upon which the May 29, 1961 order was issued was whether 
Petitioner’s refund obligation should be limited to amounts 
actually refunded to it by the State of Louisiana or 
whether Petitioner should be required to refund all of the 
amounts collected subject to refund in the Petitioner’s 
suspension proceedings, including amounts not refunded to 
Petitioner by the State of Louisiana. By its May 29, 1961 
order, the Commission resolved this issue in favor of the 
contentions made by Petitioner and entered what is for all 
intents and purposes final judgment for Petitioner. This 
was the Commission’s final order in these proceedings. 


3. By its order issued August 30, 1961, of which review 
is her sought, the Commission purports to vacate and set 
aside its May 29, 1961 final order and the Commission 
decisions embodied therein, to reinstate Petitioner’s 
suspension proceedings, and to institute a de novo 
adjudication of issues that the Commission has adjudicated 
and that the Commission decided when it issued its May 29, 
1961 final order. By summarily setting aside its final 
judgment in favor of Petitioner and subjecting Petitioner’s 
property to a double jeopardy by forcing Petitioner, for 
a second time, to prove its right to the relief granted by 
the Commission’s May 29, 1961 final order, the Commission 
has taken action that aggrieves Petitioner. 


4. Petitioner is also aggrieved by the action of the 
Commission in issuing its August 30, 1961 order without 
first affording Petitioner an opportunity to show that the 
May 29, 1961 order was issued in proceedings in which the 
Commission had jurisdiction over the subject and that 
persons who might contend that Petitioner is not entitled 
to the relief granted to it by the May 29, 1961 order were 
afforded a fair opportunity to make known to the Com- 
mission their contentions and that those persons who 
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elected to exercise their administrative remedies have 
exhausted their administrative remedies. 


5. Petitioner duly filed an application for rehearing upon 
the August 30, 1961 order in the time and manner 
prescribed by Section 19(a) of the Act and Commission 
Regulations thereunder, and the Commission, by order 
issued October 31, 1961, rejected the contentions made by 
Petitioner and refused to vacate its order issued 
August 30, 1961. In its application for rehearing, Peti- 
tioner requested that, based upon the grounds hereinafter 
set forth as the grounds upon which relief is sought, the 
Commission vacate and set aside its order issued 
August 30, 1961, in Petitioner’s suspension proceedings. 


GROUNDS UPON WHICH RELIEF IS SOUGHT 


Petitioner submits that the action of Commission issuing 
its August 30, 1961 order in Petitioner’s suspension pro- 
ceedings is erroneous in the following particulars: 


1. The exclusive methods by which Commission orders 
entered upon rehearing may be vacated, set aside or 
modified are the methods prescribed by the last sentence 
of Section 19(a) of the Act and by Section 19(b) of the 
Act. The Commission’s action issuing its August 30, 1961 
order, purportedly vacating and setting aside its prior 
final order issued May 29, 1961, upon rehearing, is 
improper, and unlawful because such action is not 
permissible under these provisions of Section 19 of the 
Act. 


2. With respect to final orders issued by the Commis- 
sion in instances in which it has jurisdiction over the 
subject and orders in which the Commission renders its 
final decision upon controversies arising under the Act, 
Commission orders can be vacated, set aside or modified 
only upon compliance with the procedures prescribed by 
Section 19 of the Act. The Commission’s August 30, 1961 
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order was not issued upon a hearing upon a petition 
complaining that its May 29, 1961 final order in Petitioner’s 
suspension proceedings was invalid, nor was the August 30, 
1961 order issued upon any of the procedures prescribed 
in Section 19 of the Act. 


3. Having obtained, in accordance with the procedures 
prescribed in Section 19(a) of the Act, a final decision by 
the Commission in Petitioner’s favor, Petitioner may not 
summarily and without notice be deprived of its rights 
under such decision. The action of the Commission, 
evidenced by and constituting its order of August 30, 1961, 
summarily revoking and vacating its May 29, 1961 final 
order constitutes a violation of due process of law. 


4. The action taken by the Commission in issuing its 
August 30, 1961, order is inconsistent with the orderly 
administration of the Act and with the orderly adjudication 
of controversies arising under the Act, and is contrary to 
fundamental fair play. 


5. By its August 30, 1961 order, the Commission 
proposes to readjudicate the issue of the extent of Peti- 
tioner’s refund obligation in Petitioner’s suspension 
proceedings, based in part upon evidence and arguments 
submitted in other suspension proceedings by persons who 
are not parties to Petitioner’s suspension proceedings. 


PRAYER FOR RELIEF 


Wuenerore, Petitioner Pan American Petroleum Cor- 
poration prays for review of the order of the Federal 
Power Commission issued August 30, 1961, in Dockets 
Nos. G-15641, G-15650, G-15780, G-16065, G-16066 and 
G-16067, and of the order denying rehearing thereon issued 
October 31, 1961; and that this Court enter an order or 
orders in conformity with Section 19(b) of the Natural 
Gas Act requiring the Commission to certify and file in 
this Court the record in said dockets; and, upon review 
thereof by this Court, that the Court enter an order 
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directing the Commission to vacate and set aside its order 


issued August 30, 1961, in Petitioner’s suspension 
proceedings. 


Respectfully submitted, 


J. P. Hammonp 

Wiiuiam H. Emerson 
P. O. Box 591 
Tulsa 2, Oklahoma 


Wiuiam J. Grove 

Carrot, L. Gram 
600 Munsey Building 
Washington 4, D. C. 


By (Signed) Carrot, L. Grutiam 
Carroll L. Gilliam 


Attorneys for 
Pan American Perroteum Corporation 
Petitioner 


? 


Of Counsel: 


Dow, Lounes anp ALBERTSON 
600 Munsey Building 
Washington 4, D. C. 


Dated at Washington, D. C., 
this 27th day of December, 1961. 
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VERIFICATION 


City of Washington } ‘aes 
District of Columbia 7 


Carroll L. Gilliam, being duly sworn, deposes and says 
that he is attorney for Pan American Petroleum Corpora- 
tion, that he has read the foregoing document, and that 
the statements contained therein are true to the best of 
his knowledge, information and belief. 


(Signed) Carroty L. Grmuiam 
Carroll L. Gilliam 


Subscribed and sworn to before me this 27th day of 
December, 1961. 


(Signed) Mizprep K. Jones 
Notary Public 


(Seat) 


My Commission expires: September 14, 1966. 


B. No. 16,929: 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Case No. 16,929 


Pan American Petroteum Corporation, Petitioner, 
v. 


FeperaL Power Commission, composed of Joseph C. 
Swidler, Chairman; L. J. O’Connor, Jr., Howard 
Morgan, and Charles R. Ross, Commissioners, 

Respondent 


Petition for Review of Order of the Federal Power Commission 


To: The Honorable, the Chief Judge and Judges of the 
United States Court of Appeals for the District of 
Columbia Circuit. 


Pan American Petroleum Corporation (Petitioner) 
hereby petitions this Honorable Court for review of 
Orders issued by the Federal Power Commission (the 
Commission) on March 5, 1962, in the Commission’s 
Dockets Nos. G-15,641, G-15,650, G-15,780, G-16,065, 
G-16,066, and G-16,067 (hereinafter referred to as Peti- 
tioner’s suspension proceedings) pursuant to power 
claimed in prior Orders issued August 30, 1961.7 


1In pending Case No, 16,787 in this Court, Petitioner seeks review of the 
Orders of August 30, 1961. Oral argument upon Respondent’s Motion to 
Dismiss in No. 16,787 was heard on March 8, 1962. On March 9, 1962, this 
Court entered its order deferring decision on that Motion, pending consid- 
eration of Petitions for Review of Respondent’s March 5, 1962 Orders. 

Simultaneously herewith, Petitioner is filing a Motion to Consolidate No. 
16,787 with the instant case. Petitioner believes the crucial, reviewable 
orders in these proceedings are those now pending in Case No. 16,787, but 
because of the Commission’s position therein, and the prescriptions of time 
for acts under Section 19 of the Act, Petitioner is compelled to file the instant 
Petition to avoid waiver or prejudice to its rights, 
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This petition is filed pursuant to the provisions of 
Section 19(b) of the Natural Gas Act (hereinafter 
referred to as the Act) (52 Stat. 831 (1938)); 15 U.S.C. 
Section 717r; Section 10 of the Administrative Procedure 
Act of 1946 (60 Stat. 243, 5 U.S.C. Section 1009); and 
Rule 38 of the Rules of this Court. 


STATEMENT OF THE CASE 


1. In 1958, pursuant to Section 4(d) of the Act, 15 U.S.C. 
Section 717c(d), Section 154.94 of the Commission 
Regulations under the Act, 18 C.F.R. Section 154.94, and 
to the waiver of notice provided in Commission Order 
No. 206 issued June 11, 1958, 23 F.R. 5431, and pursuant 
to tax reimbursement provisions of its gas sales contracts, 
Petitioner duly filed with the Commission notices of 
changes in rates covering sales of gas under Petitioner’s 
FPC Gas Rate Schedules Nos. 14, 32, 39, 78, 149, 150, 173, 
174 and 190. Each of these notices of change in rates 
provided for an increase in rates by reason of reimburse- 
ment for a portion of an additional 1¢ gas gathering tax 
levied by Act No. 8 of 1958 (House Bill No. 303) of the 
State of Louisiana amending Title 47 of the Louisiana 
Revised Statutes of 1950, and effective August 1, 1958. 


2. Thereafter, pursuant to a procedure prescribed in its 
Order No. 206, the Commission, by orders issued July 31, 
1958, in Dockets Nos. G-15,641, G-15,650, and G-15,780; 
August 21, 1958, in Dockets Nos. G-16,065 and G-16,067; 
and August 26, 1958, in Docket No. G-16,066, suspended 
for one day the effectiveness of each of these increases in 
rates and provided that, upon the filing and acceptance of 
appropriate agreements and undertakings to make refunds, 
Petitioner could collect the increases in rates subject to 
refund. 


3. Petitioner duly filed in all proceedings except Docket 
No. G-16,066 the agreements and undertakings required by 
the Commission, and the Commission duly accepted such 
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agreements and undertakings. Thereupon, Petitioner 
collected these increases in rates during the period the 
additional gas gathering tax was in effect and paid by 
Petitioner. 


4. Thereafter, United Fuel Gas Company, the purchaser 
under Petitioner’s FPC Gas Rate Schedules Nos. 78, 173, 
174, and 190, filed petitions to intervene in Dockets 
Nos. G-15,641, G-15,650, and G-15,780, and, by order issued 
December 12, 1958, in Dockets Nos. G-15,650 and G-15,780, 
and order issued December 17, 1958, in Docket No. G-15,641, 
the Commission granted United Fuel Gas Company leave 
to intervene. 


5. Thereafter, the Supreme Court of the State of 
Louisiana, in Bel Oil Corp., et al. v. Rufus W. Fontenot, 
Collector, 238 La. 1002, 117 S. 2d 571 (1959), and Southern 
Natural Gas Co. v. Robert L. Roland, Collector of Revenue, 
240 La. 471, 123 S. 2d 891 (1960), held that Act No. 8 
of 1958 violates Article 10 of Section 21 of the Louisiana 
Constitution and is invalid. 


6. In Petitioner’s suspension proceedings, the Commis- 
sion then, on February 21, 1961, issued orders requiring 
refunds and terminating the proceedings. These orders 
provided for the refund by Petitioner of all amounts 
collected subject to refund, irrespective of whether refunds 
were made to Petitioner by the State of Louisiana of the 
additional 1¢ gas gathering tax that Petitioner had paid. 


7. On March 23, 1961, Petitioner duly filed with the 
Commission its application for rehearing upon the Com- 
mission orders issued February 21, 1961, and its petition 
for declaratory order to remove uncertainty arising from 
the Commission orders of February 21, 1961. 


8. By order issued April 14, 1961, the Commission 
granted Petitioner’s application for rehearing, and on 
May 29, 1961, issued its order upon rehearing. 
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9. Prior to the order issued April 14, 1961, certain gas 
distributing companies had filed petitions to ‘‘intervene’’ 
and petitions for ‘‘rehearing’’ upon the Commission’s 
orders issued February 21, 1961.2 On or about April 21, 
1961, these distribution companies also had filed a joint 
and several application for rehearing upon the Commis- 
sion’s denial of their petitions to intervene. 


10. Thereafter, by orders issued May 29, 1961, upon 
‘‘rehearing’’ in Petitioner’s suspension proceedings, the 
Commission denied all petitions that had been filed by these 
distribution companies, ordered Petitioner to make appro- 
priate refunds of amounts refunded to it by the State of 
Louisiana, and then terminated the proceedings in Dockets 
Nos. G-15,641, G-15,650, G-15,780, G-16,065, G-16,066, and 
G-16,067. 


11. Thereafter, on June 28, 1961, United Fuel Gas Com- 
pany filed an application for ‘‘rehearing’’ upon the Com- 
mission’s orders issued May 29, 1961, upon rehearing in 
Dockets Nos. G-15,641, G-15,650, and G-15,780, alleging 
special circumstances which it contended entitled it to 
refund of tax reimbursement, irrespective of whether tax 
refunds were made to Petitioner by the State of Louisiana. 


12. No petitions for judicial review under Section 19(b) 
of the Act of the May 29, 1961, orders issued in Petitioner’s 
suspension proceedings were filed by purchasers from 
Petitioner, or by customers of such purchasers; and the 
Commission did not issue an order granting the rehearing 
for which United Fuel Gas Company applied on June 28, 
1961.5 Section 19(b) of the Act provides that petitions 


2 Long Island Lighting Company, Public Service Electric and Gas Company 
(New Jersey), Philadelphia Electric Company, and The United Gas Improve- 
ment Company (Pennsylvania) filed petitions on or about March 23, 1961. 


3Section 1.34(c) of the Commission’s Rules of Practice and Procedure, 
18 C.F.R. Section 1.34, provides that, unless the Commission acts upon an 
application for rehearing within 30 days after it is filed, such applications 
shall be deemed to have been denied. Section 19(a) of the Act similarly 
provides that unless such application is acted on within 30 days, such appli- 
cation may be deemed to have been denied. 
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for review must be filed within 60 days after the date of 
issuance of the order of the Commission upon an applica- 
tion for rehearing. 


13. However, by Order issued August 30, 1961 (of 
which review has already been sought in pending Case 
No. 16,787 in this Court), the Commission vacated its 
orders issued May 29, 1961, reinstated Petitioner’s 
suspension proceedings, permitted the gas distribution 
companies to intervene and provided that Petitioner is to 
be required to litigate, for a second time, the issue of the 
extent of the refund obligations that should be imposed 
upon Petitioner by orders issued in Petitioner’s suspension 
proceedings. 


14. Thereupon, on September 28, 1961, Petitioner filed 
its application for rehearing upon the Commission Orders 
issued August 30, 1961, and by order issued October 31, 
1961, the Commission denied Petitioner’s application for 
rehearing. 


15. Accordingly, on December 27, 1961, Petitioner filed 
in this Court its petition for review of the Orders of 
August 30, 1961, now pending in Case No. 16,787. 
Respondent there filed a Motion to Dismiss, contending the 
Orders of August 30, 1961, are not reviewable. Oral 
argument upon that Motion was heard on March 8, 1962, 
but decision thereon was deferred by order of the Court 
entered March 9, 1962. 


16. On March 5, 1962— three days prior to the oral 
argument in No. 16,787— Respondent issued the Orders 
of which review is sought by the instant petition for 
review. Such Orders were issued pursuant to the power 
claimed by Respondent in the Orders of August 30, 1961. 
Contrary to the final orders previously issued May 29, 
1961, Respondent, by the Orders of March 5, 1962, now 
purports to specify ‘‘refunds’’ by Petitioner to United 
Fuel Gas Company in Dockets Nos. G-15,641, G-15,650, and 
G-15,780, of sums the State of Louisiana has not refunded 
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to Petitioner. The Orders of March 5, 1962, are the 
consequence of the Orders of August 30, 1961, by which 
the Commission purportedly extinguished Petitioner’s 
rights under the Orders of May 29, 1961, which did not 
impose such refund obligations. 


17. Review of the Orders of March 5, 1962, is now 
sought by this petition. 


VENUE 


1. Section 19(b) of the Act provides that petitions for 
review of Commission orders may be filed in the United 
States Court of Appeals for the District of Columbia 
Circuit. 


JURISDICTIONAL FACTS 


1. Petitioner is, and has been since the proceedings 
below were instituted, a party to Dockets Nos, G-15,641, 
G-15,650, G-15,780, G-16,065, G-16,066, and G-16,067, 
which are rate suspension proceedings instituted by the 
Commission under Section 4(e) of the Act, 15 U.S.C. 
Section 717c(e). The Commission Orders issued May 29, 
1961, constituted Commission decision upon the matters 
adjudicated in Petitioner’s suspension proceedings and 
constituted orders fixing and determining the refund 
obligations of Petitioner with respect to amounts collected 
in these suspension proceedings. All that remained to be 
done was for Petitioner to comply with the Commission’s 
mandate by making the refunds prescribed by the May 29, 
1961 Orders and filing reports thereof with the Commission. 


2. The issue before the Commission in the rehearing upon 
which the May 29, 1961 Orders were issued was whether 
Petitioner’s refund obligation should be limited to 
amounts actually refunded to it by the State of Louisiana 
or whether Petitioner should be required to refund all of 
the amounts collected subject to refund in the Petitioner’s 
suspension proceedings, including amounts not refunded 
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to Petitioner by the State of Louisiana. By its May 29, 
1961 Orders, the Commission‘ resolved this issue in favor 
of the contentions made by Petitioner and entered what 
is for all intents and purposes final judgment for 
Petitioner. These were the Commission’s final orders in 
these proceedings. 


3. By its Orders issued August 30, 1961, of which review 
has been sought in Case No. 16,787, the Commission® 
purports to vacate and set aside its May 29, 1961 final 
orders and the Commission decisions embodied therein, to 
reinstate Petitioner’s suspension proceedings, and to 
institute a de novo adjudication of issues that the Com- 
mission has adjudicated and that the Commission decided 
when it issued its May 29, 1961 Orders. By summarily 
setting aside its final judgment in favor of Petitioner and 
subjecting Petitioner’s property to a ‘double jeopardy’’ 
by forcing Petitioner, for a second time, to prove its 
right to the relief granted by the Commission’s May 29, 
1961 final orders, the Commission has taken action that 
aggrieves Petitioner. 


4. Petitioner is also aggrieved by the action of the 
Commission in issuing its August 30, 1961 Orders without 
first affording Petitioner an opportunity to show that the 
May 29, 1961 Orders were issued in proceedings in which 
the Commission had jurisdiction over the subject and 
that persons who might contend that Petitioner is not 
entitled to the relief granted to it by the May 29, 1961 
Orders were afforded a fair opportunity to make known 
to the Commission their contentions and that those 
persons who elected to exercise their administrative 
remedies have exhausted their administrative remedies. 


4 Then composed of Jerome K. Kuykendall, Chairman; Frederick Stueck and 
Arthur Kline, Commissioners. 


5 Then composed of Jerome K. Kuykendall, Chairman; Joseph C. Swidler 
and L, J. O’Connor, Jr., Commissioners. 
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5. Petitioner duly filed an application for rehearing 
upon the August 30, 1961 Orders in the time and manner 
prescribed by Section 19(a) of the Act and Commission 
Regulations thereunder, and the Commission, by order 
issued October 31, 1961, rejected the contentions made by 
Petitioner and refused to vacate its orders issued 
August 30, 1961. In its application for rehearing, Peti- 
tioner requested that, based upon the grounds set forth 
as the grounds upon which relief is sought in Case No. 
16,787, the Commission vacate and set aside its orders 
issued August 30, 1961, in Petitioner’s suspension pro- 
ceedings. Upon denial of relief, Petitioner duly filed the 
Petition for Review now pending in Case No. 16,787. 


6. On March 5, 1962, the Commission® issued the orders 
of which review is now sought. Such orders were issued 
pursuant to the orders of August 30, 1961, and powers 
claimed by Respondent therein and under Section 19(a) 
of the Act. Such orders are valid only if the orders of 
August 30, 1961, are valid, and such orders aggrieve 
Petitioner by unlawfully specifying refund obligations, 
contrary to prior, final orders in proceedings below, and 
contrary to Respondent’s limited authority to order 
refunds under Section 4 of the Act. Petitioner is further 
aggrieved by the orders of March 5, 1962, and as 
Respondent claims such orders were issued pursuant to 
Section 19(a), Petitioner now seeks immediate review by 
this Court under Section 19(b) of the Act.’ 


6 Then composed of Joseph C. Swidler, Chairman; Howard L. Morgan, L. J. 
O’Connor, Jr., and Charles R, Ross, Commissioners, 


7 As an act of prudence and in view of Respondent’s position before this 
Court in Case No. 16,787, Petitioner is also filing, simultancously, with Re- 
spondent itself, an application for ‘‘rehearing’’ under Section 19(a) of the 
Act, upon the orders of March 5, 1962. Petitioner does not believe such 
pleadings with Respondent are required, but does not wish to be met here with 
an argument that Petitioner has in any way failed to comply with requirements 
of Sections 19(a) and (b). Upon expiration of the statutory time for Re- 
spondent to act under Section 19(a), Petitioner, in prudence, will file a third 
Petition for Review, with a request for consolidation in this Court with Case 
No. 16,787, and the instant Petition for Review. 
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GROUNDS UPON WHICH RELIEF IS SOUGHT 


Petitioner submits that the action of the Commission 
issuing its August 30, 1961 orders in Petitioner’s suspension 
proceedings, and its further action in issuing its orders 
of March 5, 1962, of which review is now sought, are 
erroneous in the following particulars: 


1. The exclusive methods by which Commission orders 
entered upon rehearing may be vacated, set aside or 
modified are the methods prescribed by the last sentence 
of Section 19(a) of the Act and by Section 19(b) of the 
Act. The Commission’s action issuing its August 30, 
1961 orders, purportedly vacating and setting aside its 
prior final orders issued May 29, 1961, upon rehearing, is 
improper, and unlawful because such action is not per- 
missible under these provisions of Section 19 of the <Act. 
Since the orders of March 5, 1962, are the result thereof, 
such orders are likewise invalid and unlawful. 


2. With respect to final orders issued by the Commission 
in instances in which it has juridiction over the subject 
and orders in which the Commission renders its final 
decision upon controversies arising under the Act, Com- 
mission orders can be vacated, set aside or modified only 
upon compliance with the procedures prescribed by 
Section 19 of the Act. The Commission’s August 30, 1961 
orders were not issued upon a hearing upon a petition 
complaining that its May 29, 1961 final orders in Peti- 
tioner’s suspension proceedings were invalid, nor were 
the August 30, 1961 orders issued upon any of the pro- 
cedures prescribed in Section 19 of the Act. Since the 
orders of March 5, 1962, are the result thereof in Peti- 
tioner’s suspension proceedings, such orders likewise were 
not issued under any procedures permitted by the Act, and 
likewise are invalid and unlawful. 


3. Having obtained, in accordance with the procedures 
prescribed in Section 19(a) of the Act, a final decision by 
the Commission in Petitioner’s favor, Petitioner may not 
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summarily and without notice be deprived of its rights 
under such decision. The action of the Commission, 
evidenced by and constituting its orders of August 30, 
1961, summarily revoking and vacating its May 29, 1961 
final orders constitutes a violation of due process of law. 
Since the orders of March 5, 1962, are the result thereof, 
are predicated upon the same errors of law, and deprive 
Petitioner of rights, such orders are likewise invalid and 
unlawful. 


4. The action taken by the Commission in issuing its 
August 30, 1961 orders is inconsistent with the orderly 
administration of the Act and with the orderly adjudica- 
tion of controversies arising under the Act, and is contrary 
to fundamental fair play; the orders of March 5, 1962, 
are erroneous and unlawful for the same reasons. 


5. The Commission orders issued March 5, 1962, were 
not issued upon compliance with the requirements of 
Section 19 of the Act. 


6. The ‘‘adjudicatory’’ process upon which the Com- 
mission’s March 5, 1962 orders were issued did not satisfy 
the requirements of fundamental due process of law, and 
the decision of the Supreme Court in Atlantic Refining 
Co. v. Public Service Commission, 360 U.S. 378 (1959), 
and the requirements of Section 1.20 of the Commission 
Rules of Practice and Procedure, 18 C.F.R. $1.20, and 
Sections 5 and 7 of the Administrative Procedure Act, 
5 U.S.C. §§ 1004 and 1006. 


7. By its August 30, 1961 orders, the Commission 
proposes to readjudicate the issue of the extent of 
Petitioner’s refund obligation in Petitioner’s suspension 
proceedings, based in part upon evidence and arguments 
submitted in other suspension proceedings by persons 
who are not parties to Petitioner’s suspension proceedings ; 
the orders of March 5, 1962, are erroneous because such 
orders are the result of that action, and unlawfully impose 
refund obligations upon Petitioner. 
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PRAYER FOR RELIEF 


Wuererore, Petitioner Pan American Petroleum Cor- 
poration prays for review of the orders of the Federal 
Power Commission issued March 5, 1962, in Dockets 
Nos. G-15,641, G-15,650, G-15,780, G-16,065, G-16,066, and 
G-16,067, that this Court enter an order or orders in 
conformity with Section 19(b) of the Natural Gas Act 
requiring the Commission to certify and file in this Court 
the record in said dockets; and, upon review thereof by 
this Court, that the Court enter an order directing the 
Commission to vacate and set aside its orders issued 
August 30, 1961, and to vacate and set aside its orders 
issued March 5, 1962, in Dockets Nos. G-15,641, G-15,650, 
G-15,780, G-16,065, G-16,066, and G-16,067. 


Respectfully submitted, 


J. P. Hammonp 

Wim H. Emerson 
P. O. Box 591 
Tulsa 2, Oklahoma 


Wruum J. Grove 

Carrot, L. Giruiam 
600 Munsey Building 
Washington 4, D. C. 


By (Signed) Carrorz L. Gram 
Carroll L. Gilliam 


Attorneys for 
Pan AMERICAN PETROLEUM CORPORATION, 
Petitioner 
Of Counsel: 
Dow, LoHNEs AND ALBERTSON 
600 Munsey Building 
Washington 4, D. C. 


Dated at Washington, D. C., 
this 15th day of March, 1962. 
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VERIFICATION 


City of Washington F 
District of Columbia } * 

Carroll L. Gilliam, being duly sworn, deposes and says 
that he is attorney for Pan American Petroleum Corpora- 
tion, that he has read the foregoing document, and that 
the statements contained therein are true to the best of 
his knowledge, information and belief. 


(Signed) Carrott L. GmuaM 
Carroll L. Gilliam 


Subscribed and sworn to before me this 15th day of 
March, 1962. 


(Signed) Frances M. Lorrus 
Frances M. Loftus 
Notary Public 


(Sean) 


My Commission expires: August 14, 1963. 


C. No. 16,978: 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Case No. 16,978 
Pan American Petroteum Corporation, Petitioner, 
v. 


FeperaL Power Commission, composed of Joseph C. 
Swidler, Chairman; L. J. O’Connor, Jr., Howard 
Morgan, Charles R. Ross, and Harold C. Woodward, 
Commissioners, Respondent. 


Petition for Review of Order of the Federal Power Commission 


To: The Honorable, the Chief Judge and Judges of the 
United States Court of Appeals for the District of 
Columbia Circuit. 


Pan American Petroleum Corporation (Petitioner) 


hereby petitions this Honorable Court for review of orders 
issued by the Federal Power Commission (the Commis- 
sion) on March 5, 1962, and of denial of Petitioner’s 
Application for Rehearing thereupon, in the Commission 
Dockets Nos. G-15,641, G-15,650, G-15,780, G-16,065, 
G-16,066, and G-16,067 (hereinafter referred to as Peti- 
tioner’s suspension proceedings). 


1In pending Case No. 16,787 in this Court, Petitioner secks review of 
Commission orders issued August 30, 1961. Oral argument upon Respondent’s 
Motion to Dismiss in No, 16,787 was heard on March 8, 1962. On March 9, 
1962, this Court entered its order deferring decision on Respondent’s Motion 
to Dismiss, 

In pending Case No. 16,929 in this Court, which on March 26, 1962, was 
ordered consolidated with Case No. 16,787, Petitioner secks review of Com- 
mission orders issued March 5, 1962. 

In the instant case Petitioner seeks review of the orders issued March 5, 
1962, and of the denial of Petitioner’s Application for Rehearing thereupon. 
Simultaneously herewith, Petitioner is filing a Motion to Consolidate the 
instant case with Case No. 16,787 and Case No. 16,929. 

Petitioner is compelled to make this three pronged attack upon the Com- 
mission’s acts in order to avoid waiver of or prejudice to its rights under See- 
tion 19(b) of the Natural Gas Act. 
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This petition is filed pursuant to the provisions of 
Section 19(b) of the Natural Gas Act (hereinafter referred 
to as the Act) (52 Stat. 831 (1938)); 15 U.S.C. Section 
717r; Section 10 of the Administrative Procedure Act of 
1946 (60 Stat. 243, 5 U.S.C. Section 1009); and Rule 38 
of the Rules of this Court. 


STATEMENT OF THE CASE 


1. In 1958, pursuant to Section 4(d) of the Act, 15 
U.S.C. Section 717c(d), Section 154.94 of the Commission 
Regulations under the Act, 18 C.F.R. Section 154.94, and 
to the waiver of notice provided in Commission Order 
No. 206 issued June 11, 1958, 23 F.R. 5431, and pursuant 
to tax reimbursement provisions of its gas sales contracts, 
Petitioner duly filed with the Commission notices of 
changes in rates covering sales of gas under Petitioner’s 
FPC Gas Rate Schedules Nos. 14, 32, 39, 78, 149, 150, 173, 
174 and 190. Each of these notices of change in rates 


provided for an increase in rates by reason of reimburse- 
ment for a portion of an additional 1¢ gas gathering tax 
levied by Act No. 8 of 1958 (House Bill No. 303) of the 
State of Louisiana amending Title 47 of the Louisiana 
Revised Statutes of 1950, and effective August 1, 1958. 


2. Thereafter the Commission, by orders issued July 31, 
1958, in Dockets Nos. G-15,641, G-15,650, and G-15,780; 
August 21, 1958, in Dockets Nos. G-16,065 and G-16,067 ; 
and August 26, 1958, in Docket No. G-16,066, suspended 
for one day the effectiveness of each of these increases in 
rates and provided that, upon the filing and acceptance 
of appropriate agreements and undertakings to make 
refunds, Petitioner could collect the increases in rates 
subject to refund. 


3. Petitioner duly filed in all proceedings except Docket 
No. G-16,066 the agreements and undertakings required 
by the Commission, and the Commission duly accepted 
such agreements and undertakings. Thereupon, Petitioner 
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collected these increases in rates during the period the 
additional gas gathering tax was in effect and paid by 
Petitioner. 


4. Thereafter, United Fuel Gas Company, the purchaser 
under Petitioner’s FPC Gas Rate Schedules Nos. 78, 173, 
174, and 190, filed petitions to intervene in Dockets Nos. 
G-15,641, G-15,650, and G-15,780, and, by order issued 
December 12, 1958, in Dockets Nos. G-15,650 and G-15,780, 
and order issued December 17, 1958, in Docket No. G-15,641, 
the Commission granted United Fuel Gas Company leave 
to intervene. 


5. Thereafter, the Supreme Court of the State of 
Louisiana, in Bel Oil Corp., et al. v. Rufus W. Fontenot, 
Collector, 238 La. 1002, 117 S. 24 571 (1959), and Southern 
Natural Gas Co. v. Robert L. Roland, Collector of Revenue, 
240 La. 471, 123 S. 2d 891 (1960), held that Act No. 8 of 
1958 violates Article 10 of Section 21 of the Louisiana 
Constitution and is invalid. 


6. In Petitioner’s suspension proceedings, the Commis- 
sion then, on February 21, 1961, issued final orders 
requiring refunds and terminating the proceedings. These 
orders provided for the refund by Petitioner of all 
amounts collected subject to refund, irrespective of 
whether refunds were made to Petitioner by the State of 
Louisiana of the additional 1¢ gas gathering tax that 
Petitioner had paid. 


7. On March 23, 1961, Petitioner duly filed with the 
Commission its application for rehearing upon the Com- 
mission final orders issued February 21, 1961, and its 
petition for declaratory order to remove uncertainty 
arising from the Commission orders of February 21, 1961. 


8. By order issued April 14, 1961, the Commission 
granted Petitioner’s application for rehearing, and on 
May 29, 1961, issued its order upon rehearing. 
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9. Prior to the order issued April 14, 1961, certain gas 
distributing companies had filed petitions to ‘‘intervene”’ 
and petitions for ‘‘rehearing’’ upon the Commission’s 
orders issued February 21, 1961.2 On or about April 21, 
1961, these distribution companies also had filed a joint 
and several application for rehearing upon the Commis- 
sion’s denial of their petitions to intervene. 


10. Thereafter, by final orders issued May 29, 1961, upon 
‘‘rehearing”’ in Petitioner’s suspension proceedings, the 
Commission denied all of the various petitions that had 
been filed by these distribution companies, ordered Peti- 
tioner to make appropirate refunds of amounts refunded 
to it by the State of Louisiana, and then terminated the 
proceedings in Dockets Nos. G-15,641, G-15,650, G-15,780, 
G-16,065, G-16,066, and G-16,067. 


11. Thereafter, on June 28, 1961, United Fuel Gas Com- 
pany filed an application for ‘‘rehearing’’ upon the Com- 
mission’s final orders issued May 29, 1961, upon rehearing 
in Dockets Nos. G-15,641, G-15,650, and G-15,780, alleging 
special circumstances which it contended entitled it to 
refund of tax reimbursement, irrespective of whether tax 
refunds were made to Petitioner by the State of Louisiana. 


12. No petitions for judicial review under Section 19(b) 
of the Act of the May 29, 1961, orders issued in Petitioner’s 
suspension proceedings have been filed, and the Commis- 
sion did not issue an order granting rehearing under the 
United Fuel Gas Company filing of June 28, 19615 


2Long Island Lighting Company, Public Service Electric and Gas Company 
(New Jersey), Philadelphia Electric Company, and The United Gas Improve- 
ment Company (Pennsylvania) filed petitions on or about March 23, 1961. 


3 Under Section 19(a) of the Act, as implemented by Section 1.34(c) of 
the Commission’s Rules of Practice and Procedure, 18 C.F.R. § 1.34(c), 
applications for rehearing upon which the Commisison does not act within 
30 days shall be deemed to have been denied. References in Cases Nos. 16,787 
and 16,929 and this case to the document filed by United Fuel on June 28, 
1961, are merely descriptions of the title affixed to such document by United 
Fuel. 
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Section 19(b) of the Act provides that petitions for review 
must be filed within 60 days after the date of issuance of 
Commission orders upon applications for rehearing. 


13. However, by orders issued August 30, 1961 (of 
which review is sought in pending Case No. 16,787 in this 
Court), the Commission vacated its final orders issued 
May 29, 1961, reversed its decisions terminating Peti- 
tioner’s suspension proceedings, reversed its decisions 
denying the gas distribution companies permission to 
intervene, set aside its decisions fixing Petitioner’s refund 
obligations, and provided that Petitioner is required to 
litigate, for a second time, the issue of the extent of the 
refund obligations that should be imposed upon Petitioner 
by orders issued in Petitioner’s suspension proceedings. 


14, Thereupon, on September 28, 1961, Petitioner filed 
its application for rehearing upon the Commission orders 
issued August 30, 1961, and by order issued October 31, 
1961, the Commission denied Petitioner’s application for 
rehearing. 


15. Accordingly, on December 27, 1961, Petitioner filed 
in this Court its petition for review of the orders of 
August 30, 1961, now pending in Case No. 16,787. Respond- 
ent there filed a Motion to Dismiss, contending the orders 
of August 30, 1961, are not reviewable. Oral argument 
upon that Motion was heard on March 8, 1962, but decision 
thereon was deferred by order of the Court entered 
March 9, 1962. 


16. On March 5, 1962—three days prior to the oral argu- 
ment upon Respondent’s Motion to Dismiss in Case No. 
16,787—Respondent issued orders carrying out some of 
the provisions in the orders of August 30, 1961.4 By its 
orders issued March 5, 1962, Respondent re-decided the 


4In Case No. 16,787, Petitioner contends that the August 30, 1961, orders 
are orders of substantive and final effect. Respondent contends that they 
are not. Respondent’s contentions with respect to the nature of the March 
5, 1962, orders are not clear. 
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issue of Petitioner’s refund obligations which it decided 
by issuance of the February 21, 1961 orders,® and re- 
decided by issuance of the May 29, 1961, orders. 


17. On March 15, 1962, Petitioner filed in this Court its 
petition for review of the March 5, 1962, orders issued in 
its suspension proceedings, Case No. 16,929, and Motion 
to Consolidate Case No. 16,787 with Case No. 16,929. On 
March 26, 1962, this Court ordered Case No. 16,929 con- 
solidated with Case No. 16,787. 


18. Also on March 15, 1962, Petitioner filed with the 
Commission its Application for Rehearing Upon Commis- 
sion’s Orders Issued March 5, 1962, and it Motion for 
Stay. The Commission denied Petitioner’s application 
for rehearing. 


19. Upon denial of Petitioner’s application for rehear- 
ing, review of the orders of March 5, 1962, is now sought 
by this petition. Simultaneously herewith, Petitioner is 


filing a Motion to Consolidate the instant case with con- 
solidated Cases Nos. 16,787 and 16,929. 


VENUE 


1. Section 19(b) of the Act provides that petitions for 
review of Commission orders may be filed in the United 
States Court of Appeals for the District of Columbia 
Cireuit. 


JURISDICTIONAL FACTS 


1. Petitioner is, and has been since the proceedings be- 
low were instituted, a party to Dockets Nos. G-15,641, G- 
15,650, G-15,780, G-16,065, G-16,066, and G-16,067, which 
are rate suspension proceedings instituted by the Commis- 


5In its March 5, 1962, orders, Respondent contends that the February 21, 
1961, orders did not constitute its first decision upon Petitioner’s refund 
obligations, but that some sort of quasi-decisions upon this issue were made by 
issuance of the suspension orders referred to in paragraph numbered 2 supra; 
and that Petitioner should have contested these decisions, 
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sion under Section 4(e) of the Act, 15 U.S.C. Section 
717¢(e). The Commission orders issued May 29, 1961, con- 
stituted Commission final decision upon the matters adjudi- 
cated in Petitioner’s suspension proceedings and consti- 
tued final orders fixing and determining the refund obliga- 
tions of Petitioner with respect to amounts collected under 
Petitioner’s undertakings in lieu of bond in these suspen- 
sion proceedings. All that remained to be done was for 
Petitioner to comply with the Commission’s mandate by 
making the refunds prescribed by the May 29, 1961, final 
orders and filing reports thereof with the Commission. 


2. The issue before the Commission in the rehearing 
upon which the May 29, 1961, orders were issued was 
whether Petitioner’s refund obligation should be limited to 
amounts actually refunded to it by the State of Louisiana 
or whether Petitioner should be required to refund all of 
the amounts collected subject to refund in the Petitioner’s 
suspension proceedings, including amounts not refunded to 


Petitioner by the State of Louisiana. By its May 29, 1961, 
orders, the Commission® resolved this issued in favor of 
the contentions made by Petitioner and entered what is for 
all intents and purposes final judgment for Petitioner. 
These were the Commission’s final orders in these proceed- 
ings. 


3. By its orders issued August 30, 1961, of which review 
is sought in Case No. 16,787, the Commission’ purports 
to vacate and set aside its May 29, 1961, final orders and 
the Commission decisions embodied therein, to reinstate 
Petitioner’s suspension proceedings, and to institute a de 
novo adjudication of issues that the Commission has re- 
adjudicated and that the Commission re-decided when it 
issued its May 29, 1961, orders. By summarily setting 


6 Then composed of Jerome K. Kuykendall, Chairman; Frederick Stueck and 
Arthur Kline, Commissioners. 


7 Then composed of Jerome K. Kuykendall, Chairman; Joseph C, Swidler, 
and L. J. O’Connor, Jr., Commissioners. 
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aside its final judgment in favor of Petitioner and subject- 
ing Petitioner’s property to a ‘‘double jeopardy’’ by fore- 
ing Petitioner, for a second time, to prove its right to the 
relief granted by the Commission’s May 29, 1961, final 
orders, the Commission has taken action that aggrieves 
Petitioner. 


4. Petitioner is also aggrieved by the action of the 
Commission in issuing its August 30, 1961, orders without 
first affording Petitioner an opportunity to show that the 
May 29, 1961, orders were issued in proceedings in which 
the Commission had jurisdiction over the subject and that 
persons who might contend that Petitioner is not entitled 
to the relief granted to it by the May 29, 1961, orders were 
afforded a fair opportunity to make known to the Commis- 
sion their contentions and that those persons who elected 
to exercise their administrative remedies have exhausted 
their administrative remedies.® 


5. Petitioner duly filed an application for rehearing upon 
the August 30, 1961, orders in the time and manner pre- 
scribed by Section 19(a) of the Act and Commission Regnu- 
lations thereunder, and the Commission, by order issued 
October 31, 1961, rejected the contentions made by Peti- 
tioner and refused to vacate its orders issued August 30, 
1961. In its application for rehearing, Petitioner re- 
quested that, based upon the grounds set forth as the 
grounds upon which relief is sought in Case No. 16,787, 
the Commission vacate and set aside its orders issued 
August 30, 1961, in Petitioner’s suspension proceedings. 
Upon denial of relief, Petitioner duly filed the Petition 
for Review now pending in Case No. 16,787. 


6. On March 5, 1962, the Commission® issued the orders 
of which review is sought here. The March 5, 1962, orders 


8In its March 5, 1962, orders, Respondent found that the May 29, 1961, 
orders were issued upon adequate notice and that it had jurisdiction over 
the subject. 


9 Then composed of Joseph C. Swidler, Chairman; Howard L. Morgan, L. J. 
O’Connor, Jr., and Charles R. Ross, Commissioners. 
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are contrary to Respondent’s limited authority to order re- 
funds in proceedings under Section 4(e) of the Act, and 
to Respondent’s limited authority under Section 19 of the 
Act. In addition to the aggrievement resulting from issu- 
ance of the August 30, 1961, orders, the March 5, 1962, 
orders aggrieve Petitioer by unlawfully redefining the re- 
fund obligations that had been defined and redefined by 
prior orders issued in Petitioner’s suspension proceedings. 


7. Petitioner is entitled to fair and orderly adjudication 
of its rights under Section 4(e) of the Act. The last orders 
issued in the process of orderly adjudication prescribed in 
the Act were the May 29, 1961, orders. Upon the expira- 
tion of the 60 day appeal period provided for in Section 
19(b) of the Act, the May 29, 1961, orders in Petitioner’s 
suspension proceedings became unappealable and immune 
from modification. The action of Respondent recasting 
Petitioner’s substantive rights so as to increase its refund 
obligations, and so as to render its refund obligations sub- 
ject to still further modification under Section 19 of the 
Act, clearly deprives Petitioner of its substantive rights as 
fixed by the May 29, 1961, orders, and clearly aggrieves 
Petitioner. 


8. In its application for rehearing filed March 15, 1962, 
Petitioner stated that the issuance of the March 5, 1962, 
orders in its suspension proceedings was unlawful in the 
particulars hereinafter stated as the grounds upon which 
relief is sought. 


GROUNDS UPON WHICH RELIEF IS SOUGHT 


Petitioner submits that the action of the Commission 
issuing its August 30, 1961, orders in Petitioner’s suspen- 
sion proceedings, and its further action in issuing its 
orders of March 5, 1962, of which review is now sought, are 
erroneous in the following particulars: 


1. The last sentence of Section 19(a) of the Act, and 
Section 19(b) of the Act prescribe the jurisdiction of the 
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Courts and the Commission with respect to reconsidera- 
tion, alteration, modification, and revocation of Commis- 
sion decisions and orders which were made and issued 
upon rehearing, and prescribe the authority of the Com- 
mission to render such decisions and orders inoperative 
and of no effect or to deprive them of finality under the 
Act. With respect to the Commission final decisions and 
orders upon rehearing made and issued May 29, 1961, the 
orders issued March 5, 1962, are unlawful because the 
orders issued August 30, 1961, are unlawful under these 
provisions of Section 19 of the Act. 


2. Final orders issued by the Commission in proceedings 
in which it has jurisdiction over the subject and orders in 
which the Commission renders its final decision upon con- 
troversies arising under the Act can be vacated, set aside 
or modified only upon compliance with the procedures pre- 
scribed by Section 19 of the Act. The Commission’s Au- 
gust 30, 1961, orders were not issued upon a hearing upon 


a timely and proper petition complaining that its May 29, 
1961, final orders in Petitioner’s suspension proceedings 
were not issued lawfully, nor were the August 30, 1961, 
orders issued upon any of the other procedures prescribed 
in Section 19 of the Act. Since the orders of March 5, 
1962, are the offspring of the August 30, 1961, orders in 
Petitioner’s suspension proceedings, such orders likewise 
were not issued under authority created in the Commis- 
sion by the Act, and likewise are invalid and unlawful. 


3. Having obtained, in accordance with the procedures 
prescribed in Section 19(a) of the Act, a final decision by 
the Commission in Petitioner’s favor, Petitioner may not 
summarily and without notice be deprived of its rights 
under such decision. The action of the Commission, evi- 
denced by and constituting its orders of August 30, 1961, 
summarily revoking and vacating its May 29, 1961, final 
orders constitutes a violation of due process of law. Since 
the orders of March 5, 1962, are predicated upon the Au- 
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gust 30, 1961 orders and are predicated upon the same 
errors of law, and inter alia deprive Petitioner of the same 
substantive rights, such orders are likewise invalid and 
unlawful. 


4. The action taken by the Commission in issuing its 
August 30, 1961, orders is inconsistent with the orderly 
administration of the Act and with the orderly adjudica- 
tion of controversies arising under the Act, and is contrary 
to fundamental fair play, and the orders of March 5, 1962, 
are erroneous and unlawful for the same reasons. 


5. The Commission orders issued March 5, 1962, were 
not issued upon compliance with the requirements of Sec- 
tion 19 of the Act, because under the circumstances of 
Petitioner’s suspension proceedings, the Commission on 
May 29, 1961, exhausted its authority under Section 19 
of the Act. 


6. The ‘‘adjudicatory’’ process upon which the Commis- 
sion’s March 5, 1962, orders were issued does not satisfy 
the requirements of fundamental due process of law, and 
conflicts with the decision of the Supreme Court in Atlantic 
Refining Co. v. Public Service Commission, 360 U.S. 378 
(1959), and the requirements of Section 1.20 of the Com- 
mission Rules of Practice and Procedure, 18 C.F.R. § 1.20, 
and Sections 5 and 7 of the Administrative Procedure Act, 
5 U.S.C. §§ 1004 and 1006. 


7. Under its August 30, 1961, orders, the Commission 
readjudicated the issue of the extent of Petitioner’s refund 
obligation in Petitioner’s suspension proceedings, based 
in part upon evidence and arguments submitted in other 
suspension proceedings by persons who are not parties to 
Petitioner’s suspension proceedings; the orders of March 
5, 1962, are erroneous because such orders are the result 
of that action, and unlawfully reconstitute the refund obli- 
gations of Petitioner. 
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PRAYER FOR RELIEF 


Wuenrerore, Petitioner Pan American Petroleum Corpo- 
ration prays for review of the orders of the Federal Power 
Commission issued March 5, 1962, in Dockets Nos. G-15,641, 
G-15,650, G-15,780, G-16,065, G-16,066, and G-16,067, that 
this Court enter an order or orders in conformity with 
Section 19(b) of the Natural Gas Act requiring the Com- 
mission to certify and file in this Court the record in said 
dockets; and, upon review thereof by this Court, that the 
Court enter an order directing the Commission to vacate 
and set aside its orders issued August 30, 1961, and March 
5, 1962, in Dockets Nos. G-15,641, G-15,650, G-15,780, 
G-16,065, G-16,066, and G-16,067. 


Respectfully submitted, 


J. P. Hammonp 

Writs H. Emerson 
P. O. Box 591 
Tulsa 2, Oklahoma 


Wain J. Grove 

CarroLi L, GruLiam 
600 Munsey Building 
Washington 4, D. C. 


Original Signed by 
By Carroutt L. Grulam 
Carroll L. Gilliam 


Attorneys for 
Pan AMERICAN PETROLEUM CORPORATION 
Petitioner 
Of Counsel: 


Dow, LonNEs anD ALBERTSON 
600 Munsey Building 
Washington 4, D. C. 


Dated at Washington, D. C., 
this 16th day of April, 1962. 
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VERIFICATION 


Crry or WasHINGTON 
District or CoLuMBIA rf oF 

Carroll L. Gilliam, being duly sworn, deposes and says 
that he is attorney for Pan American Petroleum Corpora- 
tion, that he has read the foregoing document, and that 
the statements contained therein are true to the best of 
his knowledge, information, and belief. 


Original Signed by 
CarroLt L, GILLIAM 
Carroll L. Gilliam 
Subscribed and sworn to before me this 16th day of 

April, 1962. 

/s/ Frances M. Lorrus 
Frances M. Loftus 
Notary Public 
(SEAL) 


My Commission expires: August 14, 1963. 
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Il. STATUTES INVOLVED 
A. Natural Gas Act 


Rares aNp Cuarces; ScHEDULES; SusPENsIons oF NEW 
Rates 


Section 4. 


(a) All rates and charges made, demanded, or received 
by any natural-gas company for or in connection with the 
transportation or sale of natural gas subject to the juris- 
diction of the Commission, and all rules and regulations 
affecting or pertaining to such rates or charges, shall be 
just and reasonable, and any such rate or charge that is 
not just and reasonable is hereby declared to be unlawful. 


(b) No natural-gas company shall, with respect to any 
transportation or sale of natural gas subject to the juris- 
diction of the Commission, (1) make or grant any undue 
preference or advantage to any person or subject any 
person to any undue prejudice or disadvantage, or (2) 
maintain any unreasonable difference in rates, charges, 
service, facilities, or in any other respect, either as between 
localities or as between classes of service. 


(ec) Under such rules and regulations as the Commission 
may prescribe, every natural-gas company shall file with 
the Commission, within such time (not less than sixty days 
from the date this act takes effect) and in such form as 
the Commission may designate, and shall keep open in 
convenient form and place for public inspection, schedules 
showing all rates and charges for any transportation or 
sale subject to the jurisdiction of the Commission, and 
the classifications, practices, and regulations affecting such 
rates and charges, together with all contracts which in any 
manner affect or relate to such rates, charges, classifica- 
tions, and services. 


(a) Unless the Commission otherwise orders, no change 
shall be made by any natural-gas company in any such rate, 


37a 


charge, classification, or service, or in any rule, regulations, 
or contract relating thereto, except after thirty days’ notice 
to the Commission and to the public. Such notice shall be 
given by filing with the Commission and keeping open for 
public inspection new schedules stating plainly the change 
or changes to be made in the schedule or schedules then in 
force and the time when the change or changes will go into 
effect. The Commission, for good cause shown, may allow 
changes to take effect without requiring the thirty days’ 
notice herein provided for by an order specifying the 
changes so to be made and the time when they shall take 
effect and the manner in which they shall be filed and 
published. 


(ec) Whenever any such new schedule is filed the Com- 
mission shall have authority, either upon complaint of any 
State, municipality, or State commission, or upon its own 
initiative without complaint, at once, and if it so orders, 
without answer or formal pleading by the natural-gas 
company, but upon reasonable notice, to enter upon a hear- 
ing concerning the lawfulness of such rate, charge, classifi- 
cation, or service; and, pending such hearing and the deci- 
sion thereon, the Commission, upon filing with such sched- 
ules and delivering to the natural-gas company affected 
thereby a statement in writing of its reasons for such 
suspension, may suspend the operation of such schedule 
and defer the use of such rate, charge, classification, or 
service, but not for a longer period than five months beyond 
the time when it would otherwise go into effect: Provided, 
That the Commission shall not have authority to suspend 
the rate, charge, classification, or service for the sale of 
natural gas for resale for industrial use only; and after 
full hearings, either completed before or after the rate, 
charge, classification, or service goes into effect, the Com- 
mission may make such orders with reference thereto as 
would be proper in a proceeding initiated after it had be- 
come effective. If the proceeding has not been concluded 
and an order made at the expiration of the suspension 
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period, on motion of the natural-gas company making the 
filing, the proposed change of rate, charge, classification, 
or service shall go into effect. Where in 

charges are thus made effective, the Commission may, by 
order, require the natural-gas company to furnish a bond, 
to be approved by the Commission, to refund any amounts 
ordered by the Commission, to keep accurate accounts in 
detail of all amounts received by reason of such increase, 
specifying by whom and in whose behalf such amounts were 
paid, and, upon completion of the hearing and decision, to 
order_ ‘such | natural-gas company to refund, with interest, 
the p e portion n of such “increased rates or or r charges by its deci- 
sion found not justified. At any hearing involving a rate 
or charge sought to be increased, the burden of proof to 
show that the Taoreaned rate or charge is just and reason- 
able shall be upon the natural-gas company, and the Com- 
mission. shall give to the hearing and decision of such 
questions preference over other questions pending before 
it and decide the same as speedily as possible. [52 Stat. 
822 (1938) ; 15 U.S.C. 717¢ (1946) ]. 


REHEARING; Court Review oF ORDERS 


Section 19. 

(a) Any person, State, municipality, or State commis- 
sion aggrieved by an order issued by the Commission in 
a proceeding under this act to which such person, State, 
municipality, or State commission is a party may apply for 
a. rehearing within thirty days after the issuance of such 
order. The application for rehearing shall set forth spe- 
cifically the ground or grounds upon which such applica- 
tion is based. oon en Oe Se ae 
have power to grant or deny rehearing or to abroga 
modify ite order without further hearmg. Unless the Com- 
mission acts upon the application for rehearing within 
thirty days after it is filed, such application may be deemed 
to have been denied. No proceeding to review any order 
of the Commission shall be brought by any person unless 


39a 


such person shall have made application to the Commis- 
sion for a rehearing thereon. Until the record in a pro- 
ceeding shall have been . filed in a court of appeals, as pro- 
vided in subsection (b), the Commission may at any time, 
upon reasonable notice and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any finding | 
or order made or issued by it under the provisions of this 
Act. 


(b) Any party to a proceeding under this act aggrieved 
by an order issued by the Commission in such proceeding 
may obtain a review of such order in the circuit court of 
appeals of the United States for any circuit wherein the 
natural-gas company to which the order relates is located 
or has its principal place of business, or in the United 
States Court of Appeals for the District of Columbia, 
by filing in such court, within sixty days after the order 
of the Commission upon the application for rehearing, 
a written petition praying that the order of the Commis- 
sion be modified or set aside in whole or in part. A copy 
of such petition shall forthwith be transmitted by the 
clerk of the court to any member of the Commission and 
thereupon the Commission shall file with the court the 
record upon which the order complained of was entered, 
as provided in section 2112 of title 28, United States Code. 
Upon the filing of such petition such court shall have 
jurisdiction, which upon the filing of the record with it 
shall be exclusive, to affirm, modify, or set aside such 
order in whole or in part. No objection to the order of 
the Commission shall be considered by the court unless 
such objection shall have been urged before the Commis- 
sion in the application for rehearing unless there is rea- 
sonable ground for failure so to do. The finding of the 
Commission as to the facts, if supported by substantial 
evidence, shall be conclusive. If any party shall apply 
to the court for leave to adduce additional evidence, and 
shall show to the satisfaction of the court that such 
additional evidence is material and that there were rea- 
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sonable grounds for failure to adduce such evidence in the 
proceedings before the Commission, the court may order 
such additional evidence to be taken before the Commis- 
sion and to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the court may 
seem proper. The Commission may modify its findings as 
to the facts by reason of the additional evidence so taken, 
and it shall file with the court such modified or new find- 
ings, which if supported by substantial evidence, shall be 
conclusive, and its recommendation, if any, for the modifi- 
cation or setting aside of the original order. The judg- 
ment and decree of the court, affirming, modifying, or 
setting aside, in whole or in part, any such order of the 
Commission, shall be final, subject to review by the Su- 
preme Court of the United States upon certiorari or certi- 
fication as provided in [former] sections 239 and 240 of 
the Judicial Code, as amended (U.S.C., title 28, sec. 1254). 


Ya 
Ve 


B. Administrative Procedure Act of 1946 
Section 5. 


$1004. Adjudications 


In every case of adjudication required by statute to be 
determined on the record after opportunity for an agency 
hearing, except to the extent that there is involved (1) 
any matter subject to a subsequent trial of the law and the 
facts de novo in any court; (2) the selection or tenure of 
an officer or employee of the United States other than 
examiners appointed pursuant to section 1010 of this title; 
(3) proceedings in which decisions rest solely on inspec- 
tions, tests, or elections; (4) the conduct of military, naval, 
or foreign affairs functions; (5) cases in which an agency 
is acting as an agent for a court; and (6) the certification 
of employee representatives. 


Notice or Hearrye anp Issues 


(a) Persons entitled to notice of an agency hearing shall 
be timely informed of (1) the time, place, and nature 
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thereof; (2) the legal authority and jurisdiction under 
which the hearing is to be held; and (3) the matters of 
fact and law asserted. In instances in which private per- 
sons are the moving parties, other parties to the proceed- 
ing shall give prompt notice of issues controverted in fact 
or law; and in other instances agencies may by rule re- 
quire responsive pleading. In fixing the times and places 
for hearings, due regard shall be had for the convenience 
and necessity of the parties or their representatives. 


PROCEDURE 


(b) The agency shall afford all interested parties oppor- 
tunity for (1) the submission and consideration of facts, 
arguments, offers of settlement, or proposals of adjust- 
ment where time, the nature of the proceeding, and the 
public interest permit, and (2) to the extent that the par- 
ties are unable so to determine any controversy by consent, 
hearing, and decision upon notice and in conformity with 
sections 1006 and 1007 of this title. 


AUTHORITY AND Funcrions oF OFFICERS AND EMPLOYEES 


(c) The same officers who preside at the reception of 
evidence pursuant to section 1006 of this title shall make 
the recommended decision or initial decision required by 
section 1007 of this title except where such officers become 
unavailable to the agency. Save to the extent required for 
the disposition of ex parte matters as authorized by law, 
no such officer shall consult any person or party on any 
fact in issue unless upon notice and opportunity for all 
parties to participate; nor shall such officer be responsible 
to or subject to the supervision or direction of any officer, 
employee, or agent engaged in the performance of investi- 
gative or prosecuting functions for any agency. No officer, 
employee, or agent engaged in the performance of investi- 
gative or prosecuting functions for any agency in any case 
shall, in that or a factually related case, participate or 
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advise in the decision, recommended decision, or agency 
review pursuant to section 1007 of this title except as wit- 
ness or counsel in public proceedings. This subsection 
shall not apply in determining applications for initial li- 
eenses or to proceedings involving the validity or applica- 
tion of rates, facilities, or practices of public utilities or 
carriers; nor shall it be applicable in any manner to the 
agency or any member or members of the body comprising 
the agency. 


DercLaRATORY ORDERS 


(a) The agency is authorized in its sound discretion, 
with like effect as in the case of other orders, to issue a 
declaratory order to terminate a controversy or remove 
uncertainty. June 11, 1946, c. 324, § 5, 60 Stat. 239. 


Section 7. 


§ 1006. Hearings; presiding officers; powers and duties; 
burden of proof; evidence; record as basis for decision 


In hearings which section 1003 or 1004 of this title re- 
quires to be conducted pursuant to this section— 


(a) There shall preside at the taking of evidence (1) 
the agency, (2) one or more members of the body which 
comprises the agency, or (3) one or more examiners ap- 
pointed as provided in this chapter; but nothing in this 
chapter shall be deemed to supersede the conduct of speci- 
fied classes of proceedings in whole or part by or before 
boards or other officers specially provided for by or desig- 
nated pursuant to statute. The functions of all presiding 
officers and of officers participating in decisions in con- 
formity with section 1007 of this title shall be conducted 
in an impartial manner. Any such officer may at any time 
withdraw if he deems himself disqualified; and, upon the 
filing in good faith of a timely and sufficient affidavit of 
personal bias or disqualification of any such officer, the 
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agency shall determine the matter as a part of the record 
and decision in the case. 


(b) Officers presiding at hearings shall have authority, 
subject to the published rules of the agency and within its 
powers, to (1) administer oaths and affirmations, (2) issue 
subpenas authorized by law, (3) rule upon offers of proof 
and receive relevant evidence, (4) take or cause depositions 
to be taken whenever the ends of justice would be served 
thereby, (5) regulate the course of the hearing, (6) hold 
conferences for the settlement or simplification of the 
issues by consent of the parties, (7) dispose of procedural 
requests or similar matters, (8) make decisions or recom- 
mend decisions in conformity with section 1007 of this 
title, and (9) take any other action authorized by agency 
rule consistent with this chapter, 


(c) Exeept as statutes otherwise provide, the proponent 
of a rule or order shall have the burden of proof. Any 
oral or documentary evidence may be received, but every 
agency shall as a matter of policy provide for the exclusion 
of irrelevant, immaterial, or unduly repetitious evidence 
and no sanction shall be imposed or rule or order be issued 
except upon consideration of the whole record or such por- 
tions thereof as may be cited by any party and as sup- 
ported by and in accordance with the reliable, probative, 
and substantial evidence. Every party shall have the right 
to present his case or defense by oral or documentary evi- 
dence, to submit rebuttal evidence, and to conduct such 
cross-examination as may be required for a full and true 
disclosure of the facts. In rule making or determining 
claims for money or benefits or applications for initial li- 
censes any agency may, where the interest of any party 
will not be prejudiced thereby, adopt procedures for the 
submission of all or part of the evidence in written form. 


(d) The transcript of testimony and exhibits, together 
with all papers and requests filed in the proceeding, shall 
constitute the exclusive record for decision in accordance 
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with section 1007 of this title and, upon payment of law- 
fully prescribed costs, shall be made available to the par- 
ties. Where any agency decision rests on official notice of 
a material fact not appearing in the evidence in the record, 
any party shall on timely request be afforded an oppor- 
tunity to show the contrary. June 11, 1946, c. 324, § 7, 60 
Stat. 241. 


Section 10. 


$1009. Except so far as (1) statutes preclude judicial re- 
view or (2) agency action is by law committed to agency 
discretion— 


(a) Right of review.—Any person suffering legal wrong 
because of any agency action, or adversely affected or 
aggrieved by such action, within the meaning of any rele- 
vant statute, shall be entitled to judicial review thereof. 


(b) Form and venue of action.—The form of proceeding 
for judicial review shall be any special statutory review 


proceeding relevant to the subject matter in any court 
specified by statute or, in the absence or inadequacy there- 
of, any applicable form of legal action (including actions 
for declaratory judgments or writs of prohibitory or man- 
datory injunction or habeas corpus) in any court of compe- 
tent jurisdiction. Agency action shall be subject to judicial 
review in civil or criminal proceedings, for judicial en- 
forcement except to the extent that prior, adequate, and 
exclusive opportunity for such review is provided by law. 


(c) Reviewable Acts——Every agency action made re- 
viewable by statute and every final agency action for which 
there is no other adequate remedy in any court shall be 
subject to judicial review. Any preliminary, procedural, 
or intermediate agency action or ruling not directly re- 
viewable shall be subject to review upon the review of the 
final agency action. Except as otherwise expressly re- 
quired by statute, agency action otherwise final shall be 
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final for the purposes of this subsection whether or not 
there as been presented or determined any application 
for a declaratory order, for any form of reconsideration, 
or (unless the agency otherwise requires by rule and pro- 
vides that the action meanwhile shall be inoperative) for 
an appeal to superior agency authority. 


(d) Interim Relief —Pending judicial review any agency 
is authorized, where it finds that justice so requires, to 
postpone the effective date of any action taken by it. Upon 
such conditions as may be required and to the extent neces- 
sary to prevent irreparable injury, every reviewing court 
(including every court to which a case may be taken on 
appeal from or upon application for certiorari or other 
writ to a reviewing court) is authorized to issue all neces- 
sary and appropriate process to postpone the effective date 
of any agency action or to preserve status or rights pend- 
ing conclusion of the review proceedings. 


(e) Scope of Review.—So far as necessary to decision 
and where presented the reviewing court shall decide all 
relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or appli- 
cability of the terms of any agency action. It shall (A) 
compel agency action unlawfully withheld or unreasonably 
delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in 
accordance with law; (2) contrary to constitutional right, 
power, privilege, or immunity; (3) in excess of statutory 
jurisdiction, authority, or limitations, or short of statutory 
right; (4) without observance of procedure required by 
law; (5) unsupported by substantial evidence in any case 
subject to the requirements of sections 7 and 8 or otherwise 
reviewed on the record of an agency hearing provided by 
statute; or (6) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the reviewing 
court. In making the foregoing determinations the court 


46a 


shall review the whole record or such portions thereof as 
may be cited by any party, and due account shall be taken 
of the rule of prejudicial error. 


C. Federal Power Commission Rules of 
Practice and Procedure 


1.20 Hearrcs 


(a) How ordered. Hearings for the purpose of taking 
evidence shall be held as ordered by the Commission or 
scheduled by the Secretary and pursuant to adjournments 
thereof. In fixing the time and place of hearing due regard 
will be given to the convenience and necessity of the par- 
ties or their attorneys so far as time and the proper execu- 
tion of the Commission’s functions permit, and notice will 
be given as provided in §1.19; however, unless otherwise 
directed by the Commission or the presiding officer, not 
less than 15 days notice of the time and place of any in- 
definitely postponed hearing shall be given to the partici- 


pants or their attorneys of record. 


[Paragraph (a) amended by Order 178, 19 F.R. 8012, 
Dec. 4, 1954] 


(b) Consolidation. The Commission upon its own mo- 
tion, or upon motion by a party or staff counsel, may order 
proceedings involving a common question of law or fact 
to be consolidated for hearing of any or all the matters 
in issue in such proceedings. 


(ce) Presiding Officers. All such hearings shall be held 
before the Commission or a duly designated presiding 
officer; but nothing herein shall be deemed to supersede or 
preclude the conduct of proceedings before boards or other 
officers specially provided for in § 1037 or as the Commis- 
sion may, after due notice, specially authorize and order. 


(d) Disqualification of a presiding officer. A presiding 
officer may withdraw from a proceeding when he deems 
himself disqualified, or he may be withdrawn by the Com- 


47a 


mission for good cause found after timely affidavits alleg- 
ing personal bias or other disqualifications have been filed 
and the matter has been heard by the Commission or by a 
presiding officer to whom it has delegated the matter for 
investigation and report. 


(e) Appearances. The Commission or the presiding 
officer before whom the hearing is held will cause to be 
entered upon the record all appearances, with a notation 
in whose behalf each appearance is made. Included in 
such appearances shall be staff counsel participating, and 
a notation shall be made in the record of the names of the 
members of the Commission’s technical staff participating, 
including accountants, engineers, and other experts, who 
have been assigned to work on the investigation or to assist 
in the trial of the case. 


(f) Order of procedure. In hearings upon applications, 
declarations of intention, and determinations of the actual 
legitimate original cost of licensed projects, the applicant, 
declarant or licensee shall open and close. In hearings on 
formal complaints or petitions, the complainant or peti- 
tioner, as the case may be, shall open and close. In hear- 
ings involving suspended rates, the respondent shall open 
and close. In hearings on investigations, the presiding 
officer may direct who shall open and close. In hearings in 
proceedings in which accounting entries are questioned 
by the Commission, the party whose entries are in ques- 
tion shall open and close. When proceedings have been 
consolidated for hearing, the presiding officer shall desig- 
nate who shall open and close. Interveners shall follow 
the parties in whose behalf the intervention is made; 
where the intervention is not in support of an original 
party, the presiding officer shall designate at what stage 
such intervener shall be heard. In proceedings where the 
evidence is peculiarly within the knowledge or control 
of another party or participant, the foregoing order of 
presentation may be varied by the presiding officer. The 
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applications (including attached exhibits), declarations 
of intention, complaints, formal protests, determinations 
of actual legitimate original cost of licensed projects, orders 
to show cause and responses thereto, and similar formal 
documents upon which hearings are fixed shall, without 
further action, be considered as parts of the record as 
pleadings: Provided, however, That in no event, except as 
contemplated by the provisions of §1.32 (b), shall such 
pleadings, or any part thereof, be considered as evidence 
of any fact other than that of the filing thereof unless 
offered and received in evidence in accordance with the 
Commission’s rules. 


[Paragraph (f) amended by Order 179, 20 F.R. 3934, 
June 7, 1955.) 


(g) Presentation by parties. (1) Parties and staff coun- 
sel shall have the right of presentation of evidence, cross 
examination, objection, motion, argument and appeal. Wit- 
nesses shall be examined orally unless the testimony is 


taken by deposition as provided in § 1.24, or the facts are 
stipulated in the manner provided in §§ 1.18 and 1.25. The 
taking of evidence and subsequent proceedings shall pro- 
ceed with all reasonable diligence and with the least prac- 
ticable delay. 


(2) When objections to the admission or exclusion of 
evidence before the Commission or the presiding officer 
are made, the grounds relied upon shall be stated briefly. 
Formal exceptions are unnecessary and will not be taken 
to rulings thereon. 


(h) Prepared expert testimony. Direct testimony of any 
witness within his special field may be offerd as an exhibit: 
Provided, That copies of such proposed exhibit shall have 
been served upon all parties to the proceeding or their 
attorneys of record, including staff counsel of record, at 
least 5 days in advance of the session of the hearing at 
which such exhibit is offered unless all parties in attend- 
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ance at the session of the hearing at which such exhibit is 
offerd and staff counsel shall agree that all or any part of 
such 5 days’ prior service be waived: Provided, That the 
presiding officer, absent such agreement, may permit the 
introduction of such written testimony after having given 
all parties and staff counsel present a reasonable oppor- 
tunity (not less than 24 hours) to examine it. Whenever 
in the circumstances of a particular case it is deemed neces- 
sary or desirable, the Commission or the presiding officer 
may direct that expert testimony to be given upon direct 
examination shall be reduced to exhibit form and be served 
and offered in the manner hereinbefore described. A rea- 
sonable period of time shall be allowed for the preparation 
of such written testimony. 


[Paragraph (h) amended by Order 175, 19 F.R. 5213, 
Aug. 18, 1954, and Order 179, 20 F.R. 3934, June 7, 1955.] 


(i) Limiting number of expert witnesses. The Commis- 
sion or the presiding officer may limit appropriately the 


number of expert witnesses that may be heard upon any 
issue. 


(j) Additional evidence. At any stage of the hearing, or 
after the close of testimony, the Commission or the presid- 
ing officer may call for further evidence upon any issue, and 
require such evidence to be presented by the party or 
parties concerned or by the staff counsel, either at that 
hearing or adjournments thereof. At the hearing, the 
Commission or the presiding officer may, if deemed ad- 
visable, authorize any participant to file specific docu- 
mentary evidence as a part of the record within a fixed 
time, expiring not less than 10 days before the date fixed 
for filing and serving briefs. 


(k) Transcript and record. Hearings shall be steno- 
graphically reported by the official reporter of the Commis- 
sion, and a transcript of said report shall be a part of the 
record and the sole official transcript of the proceeding. 
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Such transcripts shall include a verbatim report of the 
hearings; nothing shall be omitted therefrom except as is 
directed on the record by the Commission or the presiding 
officer. After the closing of the record, there shall not be 
received in evidence or considered as part of the record 
any document, letter or other writing submitted after the 
close of testimony except as provided in paragraph (j) of 
this section, or changes in the transcript as provided in 
paragraph (1) of this section, or upon motion to the Com- 
mission or the presiding officer as provided for in § 1.12. 


(Paragraph (k) amended by Order 175, 19 F. RB. 5213, 
Aug. 18, 1954.] 


(1) Transcript corrections. Corrections in the official 
transcript may be made only to make it conform to the 
evidence presented at the hearing and to speak the truth. 
No corrections or physical changes shall be made in or 
upon the official transcript of the proceeding except as 
herein provided. Transcript corrections agreed to by op- 
posing attorneys may be incorporated into the record, if 
and when approved by the Commission or the presiding 
officer, at any time during the hearing or after the close of 
evidence, as may be permitted by the Commission, or by 
the presiding officer before the filing of his report, but not 
less than 10 days in advance of the time fixed for filing 
final briefs. The Commission or the presiding officer may 
call for the submission of proposed corrections and may 
make disposition thereof at appropriate times during the 
course of a proceeding. 


* * * * * * * * * 


1.29 Briers anp Ora, ArGUMENTS BEFORE PRESIDING 
OFFICERS AND Proposep Finprncs AND ORDERS 


(a) Briefs, when filed. Unless waived by the parties and 
staff counsel with the consent of the presiding officer, 
whether oral argument be heard or not, at the close of the 
taking of testimony in each proceeding, the presiding officer 
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shall fix the time for the filing and service of briefs, giving 
due regard to the nature of the proceeding, the magnitude 
of the record, and the complexity or importance of the 
issues involved; and he shall fix the order in which such 
briefs shall be filed. The first or initial brief shall be filed 
by the party or parties upon whom rests the burden of 
proof, except that the presiding officer, when in his judg- 
ment the circumstances or exigencies require, may direct 
that briefs shall be filed simultaneously. In no proceeding, 
whether briefs are to be filed simultaneously or otherwise, 
shall any party upon whom rests the burden of proof be 
denied the right to file a reply brief. 


(b) Oral argument, when made. When, in the opinion of 
the presiding officer, time permits and the nature of the 
proceedings, the complexity or importance of the issues of 
fact or law involved, and the public interest warrant, such 
presiding officer may, either of his own motion or at the 
request of a party or staff counsel at or before the close of 


the taking of testimony allow and fix a time for the presen- 
tation of oral argument, imposing such limits of time on the 
argument as deemed appropriate in the proceeding. Such 
argument shall be transcribed and bound with the tran- 
script of testimony. 


(ce) Contents and scope. In oral arguments there may be 
presented proposed findings and conclusions and, if desired, 
the reasons therefor, and such proposed forms of order or 
rule as may be deemed requisite in view of the facts, the 
law, and the public interest. Briefs should contain: (1) A 
concise statement of the case, (2) an abstract of the evi- 
dence relied upon by the party filing, preferably assembled 
by subjects, with references to the pages of the record or 
exhibits where the evidence appears, and (3) proposed 
findings and conclusions and, if desired, a proposed form 
of order or rule, together with the reasons and authorities 
therefor, separately stated. 
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(d) Briefs, form of. Exhibits should not be reproduced 
in the brief, but may, if desired, be reproduced in an ap- 
pendix to the brief. Any analyses of exhibits relied on 
should be included in the part of the brief containing the 
abstract of evidence under the subjects to which they per- 
tain. Every brief of more than 20 pages shall contain on 
its front leaves a subject index, with page references, and 
a list of all cases cited, alphabetically arranged, with refer- 
ences to the pages where the citations appear. All briefs 
shall be as concise as possible and shall in all other respects 
conform to the requirements of § 1.15. 


(e) Briefs, filing and service. Briefs not filed and served 
on or before the dates fixed therefor shall not be accepted 
for filing, except by special permission of the Commission 
or the presiding officer. All briefs shall be accompanied by 
a certificate showing service upon all parties or their at- 
torneys who appeared at the hearing or on brief, and except 
where filing of a different number is permitted or directed 


by the Commission or presiding officer, 20 copies of each 
brief shall be furnished for the use of the Commission. 
Requests for the extension of time in which to file briefs 
shall conform to the requirements of § 1.13, and shall be 
filed at least five days before the time fixed for filing such 
briefs. 


* * * * * . 


1.34 AppiicaTioN ror REHEARING 


(a) Form, filing, and service. An application for re- 
hearing of a proceeding may be filed within 30 days after 
the issuance of any final decision or order by the Commis- 
sion. Such application shall be made by petition, under 
oath, stating specifically the grounds relied upon, shall be 
filed with the Commission and served by the petitioner upon 
all parties to the proceeding or their attorneys of record, 
and shall in all other respects conform to the requirements 
of §§ 1.7 and 1.15 to 1.17, inclusive. 


53a 


(b) Specification of errors. Such petitions for rehear- 
ing shall state concisely the alleged errors in the Commis- 
sion decision or order. If an order of the Commission is 
sought to be vacated, reversed, or modified by reason of 
matters that have arisen since the hearing and decision or 
order, or by reason of a consequence that would result from 
compliance therewith, the matters relied upon by the peti- 
tioner shall be set forth in the petition. 


(c) Action on. Unless the Commission acts upon the 
application for rehearing within thirty days after it is 
filed, such application shall be deemed to have been denied. 


[Paragraph (c) added by Order 175, 19 F. R. 5213, Aug. 
18, 1954.] 


“q 
xe 
; | 


BRIEF FOR RESPONDENT: FEDERAL 2 POWER - 
COMMISSION 


- nites States Court of. Appts 


FOR THE DISTRICT oF COLUMBIA Crecurr’ 


No.. 16787, 16929 and: 16978 
Pan Auemarcan Pemoteus Conporamion, PETITIONER 


v. re ve 


Promas Power Commission: RESPONDENT, . Unrrep ‘For. 
Gas Company, HERE ENOR : = 


~ Nos.. 16794, 16963 <a 17006 
 ‘Sun-On- ‘Company, PerrmioNaa 

| aes See 4 
FEDERAL. Power Commission, 


RESPONDENT 


No: A718 q 
_ Trxaco: ‘INnc., PEnVONER 
Fevatat Power Comerssion, seston 
ON PETITION 70 REVIEW aN ORDER OF raE 8 FEDERAL POWER 
A f TSSION ; ; 
United States Court of: Ap 


—— 
for the Ristrtt of Columbia Circuit 


SEP 2 0. 162 HOWARD en 


COUNTERSTATEMENT OF QUESTIONS INVOLVED 


In our opinion, the questions involved are: 

(1) Was a Commission decision substantively warranted 
| which requires gas producers to refund the amounts collected 
from their customers subject to refund as reimbursement for 
: @ Louisiana gas gathering tax which was later held invalid 
by the Supreme Court of Louisiana? 

(2) Where Commission rate suspension orders required gas 
| producers to refund to their customers the amount of filed rate 
| increases in the event the Louisiana gas gathering tax was held 
to be invalid, and the producers unconditionally undertook and 
| agreed to comply with the refund orders, should the producers 
be relieved of their refund obligation because they unilaterally 
chose to pay the tax without taking appropriate steps to pre- 
: serve their rights to obtain refunds from the state when the tax 
' statute was held to be invalid under the state constitution? 

(3) Is a Commission order rendered invalid by the absence 

of an oral hearing, where the basic issue in the proceedings con- 

| cerns the construction of a written undertaking filed with the 

Commission, there are no disputed issues of fact, the parties 

are provided an opportunity to submit written evidence and 

, argument, and there is no showing of prejudice resulting from 
the procedure adopted? 

(4) Is the Commission precluded by the provisions of Sec- 


| tions 19 (a) and (b) of the Natural Gas Act, or otherwise, 
from reopening proceedings and correcting an erroneous order 


| insofar as that order prejudiced the rights of parties who acted 
with diligence to seek relief from the erroneous action? 
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I. Purchasers of gas should not be required to shoulder the 
cost of unlawful taxes. 
II. The indisputable record facts preclude any equitable claim 
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A. Petitioners did not and could not act in reliance on 
any action or statement by the Commission 
B. The March 5, 1962, order was not invalid retro- 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16787, 16929 and 16978 


Pan AMERICAN PETROLEUM CORPORATION, PETITIONER 
uv. 
FeperaAL Power COMMISSION, RESPONDENT, Unirep Furu 
Gas CoMPANY, INTERVENOR 


Nos. 16794, 16963 and 17006 


Sun Om Company, PETITIONER 
v. 
FeperaL Power CoMMISSION, RESPONDENT 


No. 17118 


Texaco INC., PETITIONER 
v. 
FeperaL Power CoMMISSION, RESPONDENT 


ON PETITION TO REVIEW AN ORDER OF THE FEDERAL POWER 
COMMISSION 


BRIEF FOR RESPONDENT FEDERAL POWER COMMISSION 


INTRODUCTORY STATEMENT 
There are pending in this Court * petitions by seven natural 
gas producers to review an order issued by the Federal Power 
Commission, respondent on March 5, 1962. That order finally 
disposed of 411 dockets involving rate increases filed under 746 
rate schedules. The filed rate increases covered reimbursement 
of an increased gas gathering tax levied by the State of Louisi- 
1In addition, there were filed one producer case in the Court of Appeals 
for the Tenth Circuit (Phillips Petroleum Co. v. F.P.C., No. 7022) and two 
(1) 
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ana. The Supreme Court of Louisiana subsequently held the 
gathering tax to be invalid. 

By the action now sought to be reviewed, all the producer- 
petitioners were required to refund to their customers the 
amount of the rate increases collected as reimbursement of the 
tax.* 

The seven producer petitions for review of the Commission’s 
final substantive ruling have not been consolidated in this 
Court, and have different briefing schedules. However, since 
they are all directed against the same refund requirement, for 
the sake of economy and simplicity of litigation we are asking 
leave to file this one brief covering the three cases in which 
we have already been served with petitioners’ briefs, namely, 
Pan American Petroleum Corp. v. P.F.C., No. 16978; Texaco 
Inc. v. F.P.C., No. 17118; and Sun Oil Co. v. F.P.C., No. 17006.*° 

Both Pan American and Sun also filed petitions (Nos. 16787 
and 16794, respectively) to review an order of August 30, 1961, 
reopening the proceedings, and both filed petitions (Nos. 16929 
and 16963) to review the final order of March 5, 1962, before 
their applications for rehearing were denied by the Commis- 
sion. The Commission has moved to dismiss these four peti- 
tions. This Court ordered the Commission’s motions to dis- 
miss held in abeyance and consolidated the three petitions of 
each producer for briefing and argument. For all practical 
purposes those petitions are now moot, since the issues there 
sought to be raised may now properly be considered in connec- 
tion with review of the Commission’s final action. For the sake 
of the record, however, and to maintain the principle that in- 
terlocutory, non-final action by the Commission is not review- 


in the Fifth Circuit (Union Teras Petroleum v. F.P.C., No. 19709, and Con. 
tinental Oil Co. v. F.P.C., No. 19772). Union Teras has been ordered trans- 
ferred to this Court, and a motion is being filed in the Tenth Circuit to 
transfer Phillips. In the Continental case, a joint motion has been filed 
to have the case held in abeyance pending decision in the other cases. 
This joint motion is identical to the one filed in this Court in Cities Service 
Production Co. v. F.P.C., No. 17117, and granted on August 16, 1962. 

? There is also pending one petition by a customer to whom the Com- 
mission did not order any refund. Tennessee Gas Transmission Co. v. F.P.C., 
No. 17126. That case raises issues different from those in the producer 
cases. 

? We expect that the arguments advanced herein will in major part apply 
in the remaining producer cases, and we shall avoid repetition therein. 
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able except in connection with review of the final action, after 
application for rehearing, we hereby renew our motions to 
dismiss Nos. 16787 and 16929 (Pan American) and Nos. 16794 
and 16963 (Sun).* 


COUNTERSTATEMENT OF THE CASE 


Petitioners, producers of natural gas in Louisiana, attack 
the Commission’s action in requiring them to refund to their 
customers amounts which the customers paid to petitioners 
in reimbursement of an increase in a gas gathering tax which 
petitioners paid to the State of Louisiana between August 
1 and December 1, 1958. The purchasers under the rate sched- 
ules here involved were United Fuel Gas Company, Trans- 
continental Gas Pipeline Corporation (Transco) and Texas 
Gas Transmission Corporation. 

The one cent per Mef supplemental gathering tax (Act 
No. 8, approved June 16, 1958, 47 La. Rev. Stat. 1950 § 678) 
went into effect on August 1, 1958, and was permanently 
suspended by act of the Louisiana legislature as of December 
1, 1958 (Act No. 3, Ex. Sess., 1958; 47 La. Rev. Stat. § 681.1). 
Immediately before August 1, 1958, Louisiana had in effect 
a 3 mill per Mef gas severance tax (47 La. Rev. Stat. 1950 
§ 633(8)) and a 1¢ per Mef gas gathering tax (47 La. Rev. 
Stat. 1950 § 671). 

In 1954 Bel Oil Corporation had instituted litigation in a 
state trial court seeking a declaration that the gathering tax 
was invalid. Bel Oil Corp. v. Fontenot, 19th Jud. Dist. Ct. 
No. 51809. That litigation was pending when the increase 


*In addition, Hunt Oil Co., Sun, Placid Oil Co., and F. A. Callery, Inc. 
petitioned for review of the August 30, 1961, order in the Court of Appeals 
for the Fifth Circuit (CA 5, Nos, 19395, 19399, 19401 and 19403). Those 
petitions were all dismissed by order of that court on March 9, 1962. 

"In February 1954 the United States Supreme Court declared invalid 
ander the Commerce Clause of United States Constitution a Texas gather- 
ing tax statute substantially identical to that of Louisiana. Michigan- 
Wisconsin Pipe Line Co. vy. Calvert, 347 U.S. 157. On this authority, 
the Supreme Court of Louisiana invalidated the original Louisiana gather- 
ing tax in 1957. Louisiana-Nevada Transit Co. v. Fontenot, 233 La. 600, 
97 So. 2d 409. However, even before the Louisiana-Nevada decision, 
the Louisiana legislature had amended the statute there involved, in an 
attempt to meet the United States Supreme Court’s ruling in Michigan- 
Wisconsin (Act No, 45, 1954; 47 La. Rev. Stat. § 673(2) ). 
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in the gathering tax went into effect. The trial court even- 
tually held that the gathering tax was invalid under a pro- 
vision of the Louisiana constitution (Art. 10, Sec. 21) which 
authorized a gas severance tax and then prohibited any ad- 
ditional taxes on gas. This decision was later affirmed by 
the Louisiana Supreme Court. Bel Oil Corp. v. Fontenot, 
238 La. 1002, 117 So. 2d 571; Southern Natural Gas Co. v. 
Roland, 240 La. 471, 123 So. 2d 891. 

All of the rate schedules of Louisiana gas producers on file 
with the Commission before August 1, 1958, contained pro- 
visions for tax reimbursement. While there were variations 
among those provisions, the effect of the majority of them 
was to require customer pipelines to reimburse the pro- 
ducers for a greater proportion of the total taxes if the gather- 
ing tax was increased than if the severance tax was increased 
(eg., Pan American Rate Schedule, 78, R. 25-26; Sun RS 
38, R. 3129-3131; Texaco RS 2, R. 8513-8514). 

On July 11, 1958, the Commission issued Order No. 206, 
(20 FPC 28, 23 FR 5431), which authorized producers, on 
or before August 1, 1958, to file on less than 30 days’ notice 
rate schedule changes reflecting the additional 1¢ per Mef 
Louisiana gas gathering tax. Order No. 206 stated inter alia 
that, in view of fact that several gas companies had indicated 
their intention to contest the validity of the tax by litigation, 
the Commission would suspend the rate increases for one day 
“to assure appropriate refund, in the event said Act No. 8 of 
1958 should be declared unconstitutional by final judicial deci- 
sion, of payments made pursuant to rate schedule changes pro- 
posed as a result of such legislation.” Seven hundred and forty- 
six rate schedule changes were filed pursuant to Order No. 206. 
In July and August, 1958, they were all suspended for one day 
by orders which provided for refund in the event the tax were to 
be declared invalid. E.g., Pan American Docket No. G-15641, 
R. 151, 1952; Shell Oil Co., 20 FPC 105, 106. The Commission 
there ordered that: 

(D) Respondent shall refund at such times and in 
such amounts to the persons entitled thereto, and in 
such manner as may be required by final order of the 
Commission, the difference between the presently effec- 
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tive rate and charge and the proposed increased rate 
and charge hereby allowed to become effective in the 
event the additional tax of one cent per Mef levied by 
the State of Louisiana is for any reason held to be in- 
valid. Should such additional tax eventually be held 
invalid and the State of Louisiana makes refund, with 
interest, of the tax monies collected pursuant to the said 
Act No. 8 of 1958, then, and in that event, a proportion- 
ate part of the interest so received by the Respondent 
herein shall be passed on and paid to the persons entitled 
thereto at such times and in such amounts, and in such 
manner as may be required by final order of the Com- 
mission. * * * 


As required by the suspension orders (e.g., R. 153; 20 FPC at 
107), all of the producers filed with the Commission formal 
documents by which they agreed and undertook to comply with 
the terms and conditions of the refund paragraph of the sus- 
pension orders (E.g., Pan American Docket No. G-15641, R. 
154). 

Late in September 1958, the Louisiana Collector of Revenue 


filed an “informal complaint” with the Commission (R. 161- 
162). He there expressed his desire to avoid a judicial test 
of the gathering tax and advised the Commission that several 
gas producers had indicated their willingness to pay the tax 
but their “fear” of doing so without protest because of the 
Commission’s Order No. 206 and the suspension orders. He 
stated that because the tax returns were due the next month 
time was of the essence, and he therefore requested a conference 
of state officials and Commission personnel. He further re- 
served the right to file a later “formal” complaint. 

On October 2, 1958, Mr. Kuykendall, then Chairman of the 
Commission, addressed a reply to the Louisiana Collector (R. 
163-164). That letter stated that the Commission had acted 
in the knowledge that litigation was contemplated and thus 
there had been no intention to “force litigation of the State’s tax 
statutes regardless of the wishes of the parties primarily in- 
volved.” The Chairman’s letter proceeded to say that if— 
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no litigation is timely instituted challenging the tax 
statutes—or if instituted and unsuccessful—the Com- 
mission may vacate the aforementioned suspension or- 
ders, or otherwise relieve the subject seller from any 
refund obligation. On the other hand, if litigation is 
instituted and the tax statutes declared unconstitu- 
tional—and refunds to the taxpayer result therefrom, 
the Commission has the fullest opportunity available to 
it under the Natural Gas Act to require refunds from 
sellers to purchasers, under filed rate schedules, of appro- 
priate amounts of any refunds received by the producers. 


Louisiana tax officials then conferred with Commission per- 
sonnel, after which, on October 28, 1958, Chairman Kuykendall 
wrote another letter to the Louisiana Collector (R. 165-166). 
This letter concluded that “it would not appear appropriate to 
amend Order No. 206” (R. 166). The next day, October 29, 
1958, the Commission issued a press release concerning the 
Commission’s advice to the Louisiana Collector that Order No. 
206 would not be amended (App. A, infra, pp. 39-40; see R. 
708). 

Many producers, including all of the petitioners in this Court, 
proceeded to pay the gathering tax without protest. 

On November 17, 1958, effective December 1, 1958, the 
Louisiana legislature suspended the gas gathering taxes amount- 
ing to 2¢ per Mef and simultaneously imposed a 2¢ per Mef 
increase in the gas severance tax (Act No. 3, Ex. Sess., 1958, 47 
La. Rev. Stat. § 681.1). It was late in 1959 and 1960 that the 
Louisiana Supreme Court issued its decisions that the state 
constitution precluded imposition of any gathering tax. Bel 
Oil Corp. v. Fontenot, supra, 238 La. 1002, 117 So. 2d 571; 
Southern Natural Gas Co. v. Roland, supra, 240 La. 471, 123 
So. 2d 891. 

On February 21, 1961, the Commission issued an “Order Re- 
quiring Refunds and Terminating Proceedings” (R. 169-192). 
That order summarized the suspension orders and referred to 
the Bel Oil Corp. and Southern Natural Gas Co. decisions of the 
Louisiana Supreme Court, supra. It then ordered that the filed 
rate increases “are disallowed and Respondents shall refund 
their respective purchasers the amounts collected under the 
respective agreements and undertakings filed in compliance 
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with the Commission’s orders herein together with a propor- 
tionate part of any interest received from the State of 
Louisiana.” 

The following is a brief summary of the pertinent orders sub- 
sequently issued by the Commission. Relevant procedural 
steps taken by the parties are summarized in Point III of the 
Argument, infra, pp. 30-31. 

On April 14, 1961, the Commission granted 35 producer 
applications for rehearing of the February 21, 1961, order as 
applied to about 70 dockets, including those involved in the 
present cases (R. 392-394). Then, on May 29, 1961, the Com- 
mission issued an order (R. 424-429) modifying the refund 
provision of the February 21, 1961, order. The modified pro- 
visions required the producers to refund “a proportionate part 
of any refunds, including interest thereon, received from the 
State of Louisiana as a result of the invalidity of the Section 
678 Louisiana Gas Gathering Tax” (R. 429). At the same 
time, the Commission denied a petition for intervention by 
Transcontinental Gas Pipeline Corporation (Transco).° 

On August 30, 1961, the Commission issued the order re- 
opening all of the proceedings and granting intervention to 
Transco, as well as to other purchasers (R. 478). That order 
provided an opportunity for the parties to file statements of po- 
sition, with written evidence appended “If any party wishes 
to take the position that the receipt of evidence in the record is 
necessary” (R. 479). 

On March 5, 1962, the Commission entered the substantive 
order which is now under review. As to the dockets involved 
in the present cases, it provided that (R. 712) respondents— 


shall refund to said purchasers the amounts collected 
under the respective agreements and undertakings filed 
in compliance with the Commission’s suspension orders 
herein, together with a proportionate part of any interest 
received from the State of Louisiana. 


* Transco filed in this Court two petitions for review of the May 29, 1961, 
order, one before, the other after, rehearing was denied (Nos. 16510 and 
16538). The Commission’s motion to dismiss those petitions was ordered 
held in abeyance by order of the Court issued on March 9, 1962. We assume 
that opposition to our motion to dismiss will be withdrawn if the order of 
March 5, 1962, here under review, is affirmed. 
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It also required that customers receiving refunds under the 
order pass them on to their customers if so obligated by con- 
tract or settlement agreement (R. 712). This refund require- 
ment was made applicable to all rate increases in which the 
Commission ruled that the purchasers had diligently preserved 
their rights. (See Point III, infra, pp. 29-35.) As to all pur- 
chasers (or their customers) who were found not to have rea- 
sonably objected to the May 25, 1961, order, the Commission 
vacated the reopening order of August 30, 1961." 

On April 13, 1962, the Commission denied Pan American’s 
application for rehearing (R. 792) and on April 26, 1962, denied 
all other applications for rehearing (R. 796).* 


SUMMARY OF ARGUMENT 


J. Just and reasonable rates should cover only those costs 
(including a reasonable return on net investment) incurred by 
a utility under economical and efficient management. Regu- 
lated rates should not include reimbursement of an unlawful 
tax the payment of which may be avoided by the utility. The 
Commission was substantively warranted in protecting con- 
sumers from bearing the cost of an unlawful tax where the 
sellers, unilaterally and for reasons of their own self interest, 
chose to pay an unlawful tax, known to be of doubtful legality 
and subject to challenge, without preserving their available 
rights to refund from the state. 

II. A. Commission orders issued before the unlawful tax 
became effective required that the sellers refund the entire 
amount of the tax reimbursement if the tax was later judicially 
declared to be invalid. As a condition precedent to collecting 
reimbursement for the tax, the producers unconditionally agreed 
to comply with that requirement. Correspondence before the 
tax was paid between the state tax collector and the Com- 
mission Chairman confirmed the fact that the Commission’s 
orders required the producers to make refund of the tax reim- 
bursement if the tax was invalid regardless of whether the 


™ This phase of the March 5, 1962, order is the object of attack in No. 
17126, filed by Tennessee Gas Transmission Co. 

*Sun requested (R. 2578, 2580) and was granted (R. 801) an extension 
of time to comply with the refund order until after completion of judicial 
review proceedings. 
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producers secured tax refunds from the state. The record is 
clear that, in paying the subsequently invalidated Louisiana 
gathering tax without protest, petitioners did not rely and could 
not have relied on any actions or statements by or on behalf 
of the Commission. 

B. So far as the present cases are concerned, the Commis- 
sion’s order of March 5, 1962, imposed the same refund obliga- 
tion that had been imposed before the tax went into effect and 
had remained unchanged until May 29, 1961, about two and a 
half years after the tax was legislatively “suspended.” Thus, 
the order of March 5, 1962, did not retroactively or retrospec- 
tively change or affect the legal situation as it existed during 
the refund period involved. 

C. When the Commission reopened the proceedings August 
30, 1961, it provided all parties an opportunity to present writ- 
ten argument and evidence. Petitioners’ own evidence sup- 
ports the Commission’s decision and there are no disputed 
issues of fact. The procedure which was followed met all re- 
quirements of due process, and petitioners have not shown any 
prejudice from the absence of an oral hearing. 

III. The Commission had jurisdiction to reverse the order 
of May 29, 1961, which had denied refunds to purchasers who 
applied for administrative rehearing or petitioned for judicial 
review of the May 29, 1961, order. The Commission is not 
precluded from reopening and reconsidering a case more than 
30 days after timely filing of an application for rehearing, and 
where the Commission does so, such an applicant for rehearing 
may be accorded reconsideration without having to file a peti- 
tion for judicial review in order to protect his rights. Section 
19 of the Natural Gas Act does not require that a party seek to 
have a court order the Commission to take action which the 
Commission is willing to give voluntarily. 

Congress has given the Commission broad power to amend 
and rescind its orders. Such power is not dependent on or re- 
stricted by the action or inaction of parties in seeking rehearing 
or review, except as necessary to prevent confusion while an 
order is subject to being affirmed, modified, or set aside by a 
court. The Commission’s order of August 30, 1961, reopening 
the proceedings, was seasonably taken and did not disturb 
intervening rights or cause any hardship to petitioners. 


10 
ARGUMENT 


I. Purchasers of gas should not be required to shoulder the 
cost of unlawful taxes 


The fine-spun procedural and technical embellishments 
which have been embroidered in these cases tend to obscure the 
basic fabric. The substantive issue, which petitioners vir- 
tually ignore, is whether purchasers of natural gas should be 
required to shoulder the burden of unlawful taxes the incur- 
rence of which could have been avoided by the sellers. In the 
order under attack, the Commission ruled that those purchasers 
who had diligently preserved their legal rights before the Com- 
mission should not be saddled with such unlawful costs simply 
because the sellers voluntarily and unilaterally chose not to 
preserve their legal rights vis-a-vis the state taxing authority. 
Before examining the embroidery, we shall show that the un- 
derlying fabric—the Commission’s substantive ruling—is 
fully warranted. 

As set forth above, the problem originated when the State of 
Louisiana imposed a tax of doubtful validity on the gathering 
of gas. By contracts the Louisiana gas producers, including 
petitioners, were entitled to recover from their customers speci- 
fied percentages of any such tax paid to the state. 

It is not disputed that such reimbursement of a newly im- 
posed tax constitutes a rate increase under Section 4 of the 
Natural Gas Act. Since the tax, if due and payable, unques- 
tionably constituted a cost increase to the producers over and 
above their presumptively just and reasonable rates,’ and the 
pipelines had contractually agreed to bear a stipulated portion 
of such cost increase, the Commission obviously would have no 
objection to permitting the rate increase. 

On the other hand, it would be inconsistent with the basic 
consumer-protection purpose of rate regulation for the Com- 
mission to require or permit consumers to shoulder the burden 
of taxes which need not be paid, or which, if paid under pro- 
test, could subsequently be recovered back. It is long-estab- 


° While some of the rate schedules were the subject of other rate pro- 
ceedings, the state tax reimbursement item was considered in the present 
proceedings separately from all other rate questions involved in other in- 
dividual proceedings. 
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lished law that regulated rates shall include only those costs 
incurred by a utility “under efficient and economical manage- 
ment.” Bluefield Co. v. Public Service Comm., 262 U.S. 679, 
693. See Acker v. United States, 298 U.S. 426, sustaining a 
rate order of the Secretary of Agriculture which disallowed part 
of the costs incurred by a stockyard in securing and maintain- 
ing business. The Court there said (pp. 430-431) : 


* * * The contention is that the amount to be expended 
for these purposes is purely a question of managerial 
judgment. But this overlooks the consideration that 
the charge is for a public service, and regulation cannot be 
frustrated by a requirement that the rate be made to 
compensate extravagant or unnecessary costs for these or 
any purposes * * * [7°] 

As is often true in rate cases, the Commission could not here 
rely on the producers’ economic self-interest to minimize their 
tax costs. There was little, if any, motive of self-interest for 
the producers to resist an illegal tax exaction if they were assured 
of reimbursement of all or at least the major portion thereof. 

In fact, while the economic interests of the purchasers un- 
questionably called for resisting payment of the gathering taxes, 
the exact opposite was true as to many of the producers. As 
indicated in the Commission’s order of March 5, 1962, an at- 
tempt had been made to rationalize the producers’ failure to 
protest the gathering tax on the basis of a fear that such protest 
“would have encouraged the State of Louisiana to raise its 
severance tax in order to replace lost revenues” (R.710). But, 
as the Commission further observed, it was not a matter “of 
unilateral concern” to the producers whether, under the cir- 
cumstances, forfeiture of the right to refund of the gathering 
taxes was advisable. The concern of many producers to avoid 


In a companion case (CA 5, No. 19709, transferred to this Court, supra, 
p. 1, n. 1) Union Texas Petroleum suggests (Br. 22) that it and other pro- 
ducers refrained from protesting the gathering tax out of concern for the 
adverse effect on the Louisiana school system if it were to be deprived of 
these tax revenues. Noble as this motive may be, a public utility cannot 
choose to make a voluntary contribution, at its customers’ expense, to any 
cause it happens to believe is a worthy one. The Commission had allowed 
a rate increase to reimburse the producers for a tax, not to permit a con- 
tribution to the Louisiana school system. 


657447—62—8 
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replacement of the gathering tax by an equivalent increase in 
the severance tax is explicable by reference to the tax reimburse- 
ment provisions of their various rate schedules. In general, 
they were so written that the pipeline-customers were required 
to bear a higher proportion of the gathering tax than of an 
increased severance tax (e.g., Pan American Rate Schedule 78, 
R. 24-26; Sun RS 38, R. 3129-3130; Texaco RS 6, R. 8807— 
8809). Thus, Louisiana’s eventual replacement of the gather- 
ing tax by an increased severance tax (supra, p. 6) resulted 
in a net saving to the pipelines under many rate schedules. 
This net reduction in rates is reflected in filings made by Pan 
American pursuant to Order No. 210, 20 FPC 785. See, e.g., 
Supp. 3 to Rate Schedule 190, Docket No. G-10002; Supp. 7 
to RS 78, Dkt. No. G-9500; Supp. 8 to RS 14, Dkt. G-4074. 
Texaco, petitioner in No. 17118, and Sun, petitioner in Nos. 
16794, 16963 and 17006, reported similar net reductions in rates 
when an increased severance tax was substituted for the sus- 
pended gathering tax. ‘See, e.g., Supp. 6 to Texaco RS 2, Dkt. 
G-13433; Supp. 6 to Sun RS 38, Dkt. No. G-13444. 

Upon enactment of the legally questionable supplemental 
gathering tax, the Commission lost no time in adapting its 
statutorily prescribed procedures to the situation presented 
until a definitive state court ruling could be secured. On 
July 11, 1958, the Commission issued Order No. 206 (20 FPC 
28, 23 FR 5431), which provided that on or before August 1, 
1958, rate schedules reflecting the supplemental gathering tax 
could be filed on less than 30 days’ notice. The Commission 
there said (20 FPC at 29): 


A number of affected natural-gas companies have 
advised the Commission that litigation is to be instituted 
challenging the constitutionality of the aforesaid Act 
No. 8 of 1958 of the State of Louisiana. In view of this 
fact, and to assure appropriate refund, in the event said 
Act No. 8 of 1958 should be declared unconstitutional by 
final judicial decision, of payments made pursuant to 
rate schedule changes proposed as a result of such legis- 
lation, the Commission proposes to suspend for one day 
beyond the date they would otherwise become effective 
any such rate schedule changes. 
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The producers thereupon filed increased rates and, in July 
and August, the Commission issued orders suspending the 
increases for one day, after which they were permitted to go 
into effect subject to refund. As required by the suspension 
orders, all the producers filed with the Commission express 
agreements and undertakings to comply with the refund 
provisions. 

The gathering tax returns were due in October (R. 162). A 
Louisiana statute (47 La. Rev. Stat. 1950 $1576) provides 
initially that one may contest the validity of any tax by paying 
it under protest and then instituting suit to recover it back 
within thirty days. It goes on to provide— 


* * * that upon request of a person and upon proper 
showing by such person that the principle of law in- 
volved in an additional assessment is already pending 
before the courts for judicial determination, the said 
person, upon agreement to abide by the decision of the 
courts, may pay the additional assessment under pro- 
test, but need not file an additional suit. In such cases 
the tax paid under protest shall be segregated and held 
by the officer designated by law for the collection of 
the said tax until the question of law has been deter- 
mined and shall then be disposed of as therein provided. 


As previously stated (supra, pp. 3-4), when the supple- 
mental gathering tax was enacted and payable, litigation was 
pending involving the validity of the gathering tax under both 
federal and state law. Bel Oil Corp. v. Fontenot, supra, 238 
La. 1002, 117 So. 2d 571, which definitively struck down the gas 
gathering tax, had been instituted in the 19th Judicial District 
Court on December 6, 1954 (No. 51809). While the tax in- 
crease involved in the present proceeding was imposed by a 
statute supplemental to that involved in the Bel case, the 
“principle of law” determining validity was identical as to the 
two statutes. The holding in the Bel case was that Article 10, 
Section 21, of the Louisiana constitution proscribed any gas tax 
other than or in addition to the gas severance tax then in effect 
(47 La. Rev. Stat. 1950 §§ 631, 633(8)). Obviously that “prin- 
ciple of law” would be as applicable to the increase in gather- 
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ing tax as to the original gathering tax. The legislative action 
suspending the gathering taxes because of question as to their 
validity treated them as a unit (Act No. 3, Ex. Sess. 1958, 47 
La. Rev. Stat. $681.1, supra). The Bel case has always been 
considered as controlling as to the validity of tax involved in the 
present case.”* 

In addition, as stated in Order No. 206, the Commission had 
been advised that additional litigation attacking the supple- 
mental gathering tax would be instituted (20 FPC at 29; ef. 
R. 163, 166, 187). 

Any producer could have protected his right to refund of 
the gathering tax by the simple expedient of paying the tax 
under protest and agreeing to be bound by the outcome of 
litigation conducted by others.* Petitioners’ pipeline cus- 
tomers (and, a fortiori, their customers), not being engaged in 
production or gathering of gas, and thus not taxpayers, were 
undoubtedly in no position themselves to preserve any right 
of refund by the state although they were paying the lion’s 
share of the tax. It was thus within the functions and discre- 
tion of the Commission to exercise its regulatory powers over 
the producers in such a manner as to assure the necessary pro- 
tection to ratepayers. 

We respectfully submit that under the circumstances it was 
eminently reasonable for the Commission to require the pro- 
ducers to hold their customers harmless agaixst payment of 
an invalid tax." Indeed, we do not understand that any of 
the petitioners seriously contests this view as a general prin- 
ciple of proper rate regulation. As we understand their 


“The Louisiana tax collector’s letter to the Commission of September 23, 
1958, (R. 161) clearly assumes that any taxpayer may take advantage of 
a judicial declaration of invalidity by following the simple protest procedure 
of the statute. It thus effectively refutes Pan American's implied suggestion 
(Br. p. 36) that some sort of bilateral agreement by the taxpayer and the 
Collector would be necessary and that the Collector might refuse to make 
any such agreement. Neither Pan American nor any other producer has 
indicated that it ever attempted to invoke the protest mechanism. 

* We do not mean to imply that the Commission could not properly make 
the same requirement even if compliance would have entailed recourse to 
the courts by each producer. 

* We express no opinion on the question which would have been presented 
if no question had been raised as to the validity of the tax before the rate 
increases were filed and the tax was paid. 
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position, they contend only that the Commission did not im- 
pose such a requirement and/or that subsequent events in 
these proceedings precluded the Commission from applying 
this regulatory approach to them. Points II and III of this 
brief are addressed to those contentions. 


II. The indisputable record facts preclude any equitable claim 
by petitioners 


Running throughout the producers’ arguments is the re- 
curring theme that they have been inequitably treated in the 
present proceedings. While avoiding the use of recognized 
legal terminology, petitioners in effect seek to invoke an estop- 
pel against the Commission. The indisputable facts of record, 
however, preclude any successful claim to “equitable” rights 
on the part of the producers. 


A. Petitioners did not and could not act in reliance on any action or 
statement by the Commission 


1. As the Commission said in the March 5, 1962 (R. 707) 
order, the ultimate substantive question presented in these 
cases “depends, in part at least, upon the meaning of the Com- 


mission’s original orders in 1958.” Ordinarily Commission rate 
suspension orders constitute interlocutory, non-final action, not 
determinative of any refund obligation. Texas Gas Transmis- 
sion Corp. v. F.P.C., 102 AppDC 59, 250 F. 2d 27; Columbian 
Fuel Corp. v. F.P.C.,99 AppDC 241, 239 F. 2d 61; Humble Ou 
& Refining Co. v. F.P.C., 236 F. 2d 819, 822-823 (CA5), cer- 
tiorari denied, 352 U.S. 967; Sun Oil Co. v. F.P.C., 244 F. 2d 
77 (CA5). But the suspension orders in the present cases 
were significantly different from the usual ones in that they 
did purport to establish and define future refund rights 
and obligations. Cf. Phillips Petroleum Co. v. F.P.C., 227 F. 
2d 470, 475 (CA10), certiorari denied sub nom. Michigan 
Wisconsin Pipeline Co. v. Phillips Petroleum Co., 350 U.S. 
1005; Atlantic Seaboard Corp. v. F.P.C., 201 F. 2d 568, 572 
(CA4). Specifically, they provided: 

(D) Respondent shall refund at such times and in 


such amounts to the persons entitled thereto, and in 
such manner as may be required by final order of the 
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Commission, the difference between the presently ef- 
fective rates and charges and the proposed increased 
rate and charges hereby allowed to become effective in 
the event the additional tax of one cent per Mcf levied 
by the State of Louisiana is for any reason held to be 
invalid. Should such additional tax eventually be held 
invalid and the State of Louisiana makes refund, with 
interest, of the tax monies collected pursuant to the said 
Act No. 8 of 1958, then, and in that event, a propor- 
tionate part of the interest so received by the Respond- 
ent herein shall be passed on and paid to the persons 
entitled thereto at such times and in such amounts, and 
in such manner as may be required by final order of the 
Commission. * * * [Emphasis supplied.] * 


The first sentence unequivocally provides that the respondent 
“shall refund * * * the difference between the presently effec- 
tive rates * * * and the proposed increased rates * * * in 
the event the additional tax * * * is for any reason held to 
be invalid.” Thus, the Commission then and there ruled that 
if the tax was invalidated, the tax reimbursements paid by the 
gas purchasers were unjustified under Section 4 of the Natural 
Gas Act and were to be refunded by the producers. Neither 
the refund obligation nor its measure was dependent on further 
action by the Commission. Future Commission orders were 
contemplated only for the purpose of translating the refund 
requirement into specifics as to names, dates and dollars-and- 
cents amounts. Such specific translations of the prescribed 
formula were not essential to the legal force of the refund obli- 
gation, but were a sound administrative technique for obviating, 
to the greatest extent possible, sources of potential disagree- 
ment. For example, without such a provision, there might 
have been some disagreement as to whether the refund obliga- 
tion had fully matured when the state trial court rendered its 
decision or, on the other hand, only after the Louisiana Supreme 
Court had acted. It was also possible that by the time the 
judicial declaration of invalidity had been made, the producers 
might have acquired some rights of setoff which the Commission 


* Unless otherwise stated, all emphasis in this brief is ours. 
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would recognize and allow, thus affecting the net cash amount 
to be repaid. But it was only details of that type which the 
language of the suspension orders left open; the basic obliga- 
tion to refund the full amount of the increase if the tax was de- 
clared invalid was not left open. Cf. Mississippi River Fuel 
Corp. v. F.P.C., 108 AppDC 284, 281 F.2d 919. 

The absolute nature of the obligation to refund the tax reim- 
bursement in the event of a judicial declaration of invalidity 
is brought into sharp focus by contrast with the careful wording 
of the second sentence, which requires the producer to pass on 
to the purchaser a proportionate share of any interest the pro- 
ducer might receive from the State of Louisiana in connection 
with a tax refund. While the producer’s principal refund obli- 
gation was personal and primary, his obligation as to interest 
was only secondary or derivative, contingent upon his receiving 
interest from the state. The principal refund obligation de- 
pended solely on a judicial declaration of invalidity; the obli- 
gation to refund “interest” payments depended on the sellers’ 
receipt of arefund with interest from the state. 

Thus, when any producer formally undertook, as they all did 
(see, e.g., R. 154), “to Comply with the Terms and Conditions 
of Paragraph (D)” of the suspension order, he could not reason- 
ably have believed that he was agreeing to make refund only 
if he chose to protect his right to a refund from the state. Any 
producer who filed such undertaking and agreement without 
seeking clarification, if he had any doubt as to its meaning, must 
certainly be held to the consequences of his act. 

Of course, the producers were free to gamble that the gather- 
ing tax would not be declared invalid. And the producers were 
also free to base their actions upon the hope that the Commis- 
sion might (assuming it legally could) subsequently relieve 
them of their freely assumed obligations. But that would be 
their personal decision ; nothing in the Commission’s suspension 
orders encouraged them to believe that they could take such 
gambles. 

2. The record makes it clear that, despite their present prot- 
estations, the producers did not rely on orders, rulings and state- 
ments by the Commission in deciding not to pay the tax under 
protest. On September 23, 1958, after the producers had filed 
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their refund undertakings, Mr. Roland, the Louisiana Collector 
of Revenue. in an “informal complaint,” advised the Commis- 
sion that many producers had expressed their “fear” of paying 
the gathering tax without protest because of the Commission’s 
Order No. 206 and the suspension orders. The Louisiana Col- 
lector said, inter alia (R.161): 


* * * Naturally, the State is hopeful that litigation 
concerning this tax may be avoided * * *. Many of 
these taxpayers have expressed a desire to discharge the 
obligation imposed upon them by law without litigation 
but have expressed a fear of the possible consequences 
arising from FPC Order 206 and the individual rate 
change orders issued thereunder. They are concerned 
particularly over their position should someone success- 
fully challenge the constitutionality of the tax at some 
time after their taxes have been paid without protest. 


Petitioners now * appear to argue that Commission Chair- 
man Kuykendall’s reply of October 2, 1958, to Mr. Roland led 
them to believe they could safely waive or forfeit their rights 
to tax refunds because, despite their prior formal commitments, 
the Commission would not require them to make refund to their 
customers if they elected to forego their state rights. Peti- 
tioners have never explained just why they believed the Com- 
mission, or its Chairman, could, by informal correspondence 
with non-parties, make commitments waiving rights which 
might legally have vested in the customers under the suspen- 
sion orders and the producers’ undertakings pursuant thereto. 
At the least, the producers must be held to have known that 
their customers would have a right to be heard. 

In any event, the correspondence between Messrs. Roland 
and Kuykendall provides no comfort for petitioners. Ad- 
mittedly, the Chairman’s letter of October 2, 1958, sought to 
avoid giving any unnecessary offense and was placatory in its 
overall tone. But, even so, it made clear that the Commission 
was concerned with “protecting the interest of those who are 


% Even Texaco appears now to rely on the October 2, 1958, letter (Br. 
pp. 6, 26), although in its Statement of Position before the Commission it 
said that “Texaco does not contend now that it relied on the letter of 
October 2, 1958." (R. 8572). 
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ultimately required to bear the burden of the tax.” Nothing in 
the letter remotely supported the view that the suspension 
orders as written required the producers to make refunds only 
if they received refunds from the state; the most comfort that 
was given them was the suggestion that under certain con- 
tingencies “the Commission may vacate the aforementioned 
suspension orders, or otherwise relieve the subject seller from 
any refund obligation” (R. 164).’* The Chairman thus justi- 
fied the producers’ fear that the suspension orders as written 
imposed on them an obligation to refund irrespective of 
their securing refunds from the state. 

Understandably this letter appears not to have allayed Mr. 
Roland’s fears, and a conference was thereafter held. At the 
conference, representatives of the State of Louisiana requested 
that Order No. 206 be amended. On October 28, 1958, Chair- 
man Kuykendall advised Louisiana unequivocally that the 
Commission would not at that time amend Order No. 206. 
And it never was amended. 


The chairman’s second letter, the one of October 28, made it 
crystal clear that Order No. 206 and the suspension orders 


meant exactly what they said, namely, that if the Louisiana 
gathering tax were declared invalid, all producers would be re- 
quired to refund to their customers the amount of tax reim- 
bursement which their customers had paid. For example, it 
said that the orders “merely sought to protect ultimate con- 
sumers in a proper manner against payment of operating ex- 
penses which included the tax if the tax is held to be invalid” 
(R. 165). The letter referred to 1954 Commission orders 
establishing the rule that a natural gas company may not be 
permitted reimbursement by its customers for taxes paid under 
an invalid statute regardless of its ability or inability to secure 
refunds from the taxing authority (R. 165). Leaving nothing 
to chance or possible misconstruction, the Chairman explicitly 
summarized the earlier Commission rulings as follows: 


* * * in Opinion No. 278, El Paso Natural Gas Com- 
pany, Docket No. G—2018, issued November 26, 1954 
(13 F.P.C. [421]), the Commission refused to allow as 


%* Manifestly the Chairman could not, nor did he purport to, commit the 
Commission at some future time to vacate its outstanding orders. 
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an operating expense a payment by El Paso of a some- 
what similar tax under a Texas statute subsequently 
declared invalid, notwithstanding the failure of El] Paso 
to make its tax payments to the State under protest. 
A similar ruling was made in Opinion No. 269, Pan- 
handle Eastern Pipe Line Company, issued April 15, 
1954 (13 F.P.C. [53]). 


The concluding paragraph of the October 28 letter read (R. 
166): 


The Federal Power Commission has no desire to force 
the testing of a State statute and it is not doing so in 
the present instance. Nevertheless, before adopting 
Order No. 206, it was advised by a number of pipeline 
companies subject to the Natural Gas Act that they in- 
tended either to test the Louisiana gathering tax or 
would see that a test suit was filed. Therefore, in 
order to protect ultimate consumers against imposition 
of tax expense held to be unlawful, some steps had to 
be taken along the lines of Order No. 206 and the orders 
subsequently issued thereunder. Some of the companies 


which previously advised the Commission that the 
Louisiana law would be tested in court have again ad- 
vised the Commission to the same effect. Under these 
circumstances, it would not appear appropriate to amend 
Order No. 206. 


Thus, the Chairman’s second letter of October 28, 1958, 
could have left no doubt in anyone’s mind. It defies reason 
to argue, as petitioners do, that they relied on Chairman Kuy- 
kendall’s statements to Mr. Roland when the Chairman’s 
unequivocal conclusion to that correspondence was that the 
Commission would not issue the requested amendment. 

It should also be observed that, so far as the Commission’s 
records disclose, while the October 2d letter to Mr. Roland 
was treated as purely private correspondence, in no way pub- 
licized or released, the Commission on October 29, 1958, issued 
a press release concerning the October 28th letter. That press 
release, referred to in the Commission’s final order of March 5, 
1962 (R. 708), is reprinted as Appendix A to this brief, infra, 
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pp. 39-40. It made public the Commission’s refusal to amend 
Order No. 206. 

Less than three weeks after this release, the Louisiana leg- 
islature suspended the gathering taxes as of December 1, 1958, 
without awaiting an ultimate judicial determination of in- 
validity. Subsequent decisions established their invalidity 
and they have never been reactivated. 

3. There was no further action or statement by the Com- 
mission until its order of Fabruary 21, 1961. This order di- 
rected the producers to make the refund payments they had 
assumed in their 1958 undertakings. And, to the extent that 
the Commission may have still retained discretion to fix the 
scope of the obligation, it did so in the same manner as by the 
order presently under review. 

The producers could hardly claim to be taken by surprise by 
the February 21, 1961, order which terminated the proceedings 
after ordering the producers to— 


refund their respective purchasers the amounts collected 
under the respective agreements and undertakings filed 
in compliance with the Commission’s orders herein to- 
gether with a proportionate part of any interest re- 
ceived from the State of Louisiana [R. 187]. 


Since, as shown, the absolute refund obligation was clear 
while the tax was in effect, there can be no possibly sound claim 
that any producer took or refrained from taking any action in 
reliance on any statements made, opinions expressed or action 
taken by the Commission or any of its representatives. See 
National Rifle Ass’n v. Young, 77 AppDC 290, 134 F. 2d 524, 
526. The most that can be said in their behalf is that they 
may not have been sufficiently aware of the finality of their 
commitments when they made them. But to the extent this 
may have been the case, they were given full opportunity sub- 
sequent to the February 21, 1961, order to contest the pro- 
priety of the Commission’s substantive action. 

In the order of March 5, 1962, the Commission acknowl- 
edged the error of the May 29, 1961, order and, so far as peti- 
tioners’ rates are involved, reinstated the prior rulings. The 
March 1962 order thus did not reach back to change any of 
the rules of the game in effect at the time of the operative facts, 
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ie., in 1958. The March 5, 1962, order “was not the execu- 
tion of a newly adopted policy” (American Trucking Ass’n, 
Inc. v. Frisco Transportation Co., 358 U.S. 133, 146), but was 
simply the restoration of the established policy which had been 
in effect for several years before and after the refund period 
here involved and which had been embodied in the earlier 
orders in this very case. If every Commission order subse- 
quent to petitioners’ filing of their undertakings and agree- 
ments under the suspension orders were totally obliterated, 
petitioners would be in precisely the same position as they are 
now. 

Thus, since petitioners could not and did not act in reasonable 
reliance on any actions or statements by the Commission, it is 
unnecessary to determine the possible scope of any exceptions 
to the general rule, frequently announced by this and other 
courts of appeals, “that estoppel cannot be used against the 
Federal Government.” Legerlotz v. Rogers, 105 AppDC 256, 
258, n. 5, 266 F. 2d 457, 459, n. 5, certiorari dismissed, 362 U.S. 
938. See also, e.g., Continental Distilling Corp. v. Humphrey, 
95 AppDC 104, 109-110, 220 F. 2d 367, 372; Shawmut Ass’n. v. 
S.E.C., 146 F. 2d 791, 796-797 (CA1). 


B. The March 5, 1962, order was not invalid retroactive action 


In an alternative verbalization of their basic equitable argu- 
ment, petitioners contend that the March 5, 1962, order was 
invalid because it “retroactively” or “retrospectively” imposed a 
refund obligation which was not contingent on the producers’ 
securing refunds from the state. 

As we have shown, the obligation was imposed and clearly 
defined by the Commission and accepted by the producers 
around July and August 1958 as a condition precedent to their 
collecting tax reimbursement from their customers. This obli- 
gation was reaffirmed in October 1958 and then again unequivo- 
cally in the order of February 21, 1961, supra, p. 21. The 
March 5, 1962, order (R. 712), of which petitioners seek re- 
view, contains virtually the same operative language as does 
the February 21, 1961, order (supra, p. 21), namely, that peti- 
tioners shall— 
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refund to said purchasers the amounts collected under 
the respective agreements and undertakings filed in 
compliance with the Commission’s suspension orders 
herein, together with a proportionate part of any interest 
received from the State of Louisiana. 


The only deviation by the Commission from its uniform 
ruling as to producers’ refund obligation was the order of May 
29,1961. While that order was stated to be, in effect, a “clari- 
fication” of the intent of the Commission’s prior orders, it was 
patently inconsistent with the earlier orders. 

There is no gainsaying the fact that the Commission’s ruling 
and discussion in its May 1961 order were a source of confusion 
and of later embarrassment to the Commission. That discus- 
sion is the peg on which Sun pins what appears to be its major 
contention, namely, that the May order merely “clarified” the 
prior orders, principally that of February 21, 1961. But the 
inescapable fact is that, no matter how one might strain to 
torture the language of the February order, it would be im- 
possible to conclude that it had the same meaning as the May 
order.” Indeed, the entire root of this litigation is petitioners’ 
objection to the identical language as reinstated by the March 5, 
1962, order. Obviously, none of them argues that the March 
1962 order does not purport to impose refund obligations on 
them. 

It is true, as petitioners observe, that the membership of the 
Commission changed after the May 29, 1961, order. We do 
not know whether the patent error of that order would have 
been acknowledged, except under the compulsion of judicial 
review, if this change of membership had not occurred. But 
the Commission is a continuing body with a continuing re- 


In its brief in the Court of Appeals for the Tenth Circuit (No. 7022), 
Phillips Petroleum Company, a producer in the same situation as the present 
petitioners, commences its argument by stating, matter-of-factly, that: 
“* * * The Commission first stated that Petitioner must refund without 
regard to whether the State of Louisiana made refunds (order of Febru- 
ary 21, 1961) then ordered that refunds by producers should correspond to 
refunds received by the producers from the State of Louisiana, if any, 
(order of May 29, 1961), and then reverted back to its first position insofar 
as Petitioner's refunds to the present intervenors are concerned. * * *” 
Thus, at least one producer has no difficulty understanding the Commission’s 
language in the February 21, 1961, order. 
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sponsibility to act as a unit in administering the Natural Gas 
Act. Since it is necessarily composed of human beings, it is 
subject to human error and contrariety of views as to its re- 
sponsibilities. This Court has recently recognized the fact of 
life that a change in personnel may well bring on a proper 
change of decision. National Assn. of Trailer Owners, Inc. v. 
Day, —— AppDC , 299 F. 2d 137, 140. The ultimate 
question here presented is not which individual commissioners 
approved which order,’* but rather whether the March 5, 1962, 
order was valid. 


C. Petitioners were not denied any right to establish their equitable claims 


Pan American argues (Br. pp. 37-41) that the Commission’s 
action was invalid because no “hearing” was provided. Texaco 
(Br. pp. 27-29) advances the related argument that the Com- 
mission acted without sufficient “facts”. 

Neither petitioner refers to the fact that the August 30, 
1961, order reopening the proceedings invited the parties to 
submit not only statements of position but also such evidence, 
in written form, as they deemed necessary (R. 479). Such 
opportunity to submit written evidence clearly meets all re- 
quirements of procedural due process, at least until a showing 
is made that such procedure actually is inadequate to develop 
all relevant facts. Yakus v. United States, 321 U.S. 414, 436. 
See the Commission’s order of April 13, 1962, denying Pan 
American’s application for rehearing (R. 793). 

Pan American, for one, did submit written evidence. But 
that evidence would have warranted, if not required, rejection 
of its claim to equitable consideration. The evidence so sub- 
mitted included a letter written to Pan American by its cus- 
tomer, United Fuel Gas Company, on September 11, 1958 (R. 
517), before the gathering tax returns were due (R. 162). This 
letter called Pan American’s attention to FPC Order No. 206 
and put it on notice that United Fuel’s tax reimbursement pay- 
ments would all be made subject to refund “if the gathering tax 
is unconstitutional.” It then referred to the litigation attack- 

It may be noted that the March 5, 1962, order was unanimously con- 


curred in by the four members then qualified, and the orders denying re- 
hearing were the unanimous action of all five members. 
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ing the statute and expressly advised Pan American to pay the 
taxes under protest so “you will not be penalized in refunding 
to us the monies paid you under the tax reimbursement pro- 
visions of our said contracts.” So far as its evidence shows, 
Pan American made no response to this letter until five months 
later, long after the gathering tax had been replaced by a sever- 
ance tax. It was only then, in February 1959, when United 
Fuel sent it a check, that Pan American disclosed its view that 
it was not required to make refunds (R. 519-520). If indi- 
vidual private equities were decisive, Pan American would 
certainly have forfeited any claim to favorable consideration by 
its failure to communicate its rejection of United Fuel’s express 
condition at a time when the latter might have taken protective 
steps, such as recourse to the Commission and/or the Louisiana 
tax authorities. When Pan American belatedly refused to 
accept United Fuel’s check on the express refund condition, 
United Fuel sent another check “upon the understanding and 
agreement that such payment shall in no way prejudice the 
rights of either party” (R. 521). So far as appears, Pan Amer- 
ican cashed the second check without comment. In view of 
the Commission’s receipt of its evidence, it is difficult to under- 
stand Pan American’s claim of prejudice because no oral hear- 
ing was held. 

Neither Texaco nor Sun gave any indication of a desire 
to submit evidence. In fact, Texaco expressly said that it 
“does not have evidence to present in these reopened pro- 
ceedings” (R. 8573). As its Statement of Position (R. 2495), 
Sun merely adopted its prior application for rehearing, which 
set forth only “finality” arguments based on procedural mat- 
ters of record (R. 2480-2489). 

While petitioners do not specify any relevant factual dis- 
pute, they apparently have in mind the specific contractual 
relationships between each producer and its customers. See 
Texaco Br., p. 28; Pan American Br., pp. 30-32. Assuming 
that oral testimony would have been admissible where the con- 
tracts referred to themselves were on file with the Commission 
as rate schedules, and assuming further that petitioners had 
tendered such evidence, no hearing would have been required 
since the Commission’s ultimate decision did not depend to 


26 


any extent on private contractual relationships. As the Com- 
mission said (R. 711), it was “unnecessary * * * to construe 
the tax reimbursement provisions of the subject contracts” 
because the matter was controlled by Commission action under 
the Natural Gas Act. It is certainly too late in the day to 
take seriously any contention that the Commission’s action 
on rate increases is controlled by the terms of private con- 
tracts. The very core of the Commission’s rate authority is 
the power to veto or change private contracts when they are 
unjust or unreasonable. In Point I (supra, pp. 10-15), we 
have shown that a rate is unjust and unreasonable to the 
extent that it includes reimbursement of an unlawful and 
avoidable tax. 

The apparent contention (Texaco Br., p. 27) that the Com- 
mission should have taken evidence as to the effect of the 
refund obligation on consumers was fully answered by para- 
graph (B) of the Commission’s order of March 5, 1962. 
requiring (R. 712) that any purchaser receiving a refund from 
a producer must in turn make refund to its customers to the 
extent that it was obligated to do so by contract or by settle- 
ment agreement. This requirement was, in fact, perhaps an 
excess of caution, since, as explained in the order denying 
rehearing (R. 799), existing contracts and previous Commis- 
sion actions made it “clear that none of the pipelines entitled 
[to] the above refunds in accordance with the March 5 order 
will be unjustly enriched thereby.” This assurance arose from 
the fact that much of the tax reimbursement cost had been 
absorbed by the pipelines and in other instances the pipelines 
were already obligated to pass on to their customers refunds 
secured from the producers. 

Petitioners thus have not adverted to any issue as to which 
oral evidence would have been proper or as to which the Com- 
mission did not have undisputed and indisputable facts of 
record adequate for its decision. 

This Court has unambiguously held that in a situation such 
as the present, neither the Natural Gas Act nor considerations 
of due process require oral hearing. In Mississippi River Fuel 
Corp. v. F.P.C., supra, this Court sustained an order of the 
Commission determining the amount of a refund due under a 
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prior settlement order. Judge Burger there said (108 AppDC 
at 292, 281 F. 2d at 927): 

Mississippi finally contends that the present order 

was promulgated without a hearing, and is thus invalid. 

We see no need for an evidentiary hearing in these cir- 
cumstances. The only question before the Commission 

was whether Mississippi’s proposed refund and rate 
reduction was in full compliance with the terms of the 
Mississippi-Intervenor settlement. This was a ques- 

tion of law, dependent upon interpretation of the settle- 

ment agreement. Mississippi’s interpretation was 
plainly stated in its letter to the Commission, and later 

in briefs submitted on its petition for rehearing. The 
intervenors pressed a different viewpoint. The issue 

was clearly and fully stated and no questions of fact 

were presented. In essence, all petitioner lost was the 
privilege of making an oral argument to the Commis- 

sion. Thus does not amount to a deprivation of due 
process, nor violation of the Natural Gas Act. Sun Oil 

Co, v. Federal Power Commission, 5 Cire., 256 F. 2d 233, 


certiorari denied, 1958, 358 U.S. 872, 79 S. Ct. 111, 3 L. 
Ed. 2d 103; ef. Federal Communications Commission v. 
WJR. The Goodwill Station, Inc., 1949, 337 U.S. 265, 
695. Ct. 1097, 93 L. Ed. 1353. 


See also, e.g., Denver Stock Yard v. Producers Livestock Mar- 
keting Assn. 356 U.S. 282, 287, affirming Producers Livestock 
Marketing Assn. v. United States, 241 F. 2d 192, 196 (CA10); 
United States v. Storer Broadcasting Co., 351 U.S. 192, 205; 
American Broadcasting Co. v. F.C.C., 85 AppDC 343, 348, 179 
F, 2d 437, 442; Dyestuffs and Chemicals, Inc. v. Flemming, 271 
F. 2d 281, 286 (CA8), certiorari denied, 362 U.S. 911; Fay v. 
Douds, 172 F, 2d 720, 725 (CA2); N.L.R.B. v. Clausen, 188 
F. 2d 439, 444 (CA3), certiorari denied, 342 U.S. 868. 

As was said in the first Morgan case (Morgan v. United 
States, 298 U.S. 468, 481), “Argument may be oral or written. 
The requirements are not technical.” Even the most cursory 
examination of the present record discloses that petitioners 
were granted (and fully availed themselves of) more than 
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ample opportunity to present argument, and that the Com- 
mission carefully considered all arguments presented. 

We respectfully submit, therefore, that, from the point of 
view of “equitable considerations,” the Commission acted 
properly in requiring producers to refund to those customers 
who had diligently preserved their rights to amounts paid for 
reimbursement of the invalid Louisiana gas gathering tax. 


III. The Commission had jurisdiction to issue the March 5, 
1962, order 


A. Petitioners argue, as a matter of law, presumably unre- 
lated to any “equitable” considerations, that because of prior 
“final” action the Commission was without power to reopen the 
proceedings on August 30, 1961, or to issue any order in the 
matter on March 5, 1962. Although in many respects they 
reach inconsistent and conflicting conclusions, all of the argu- 
ments advanced by petitioners are stated to be based on an 
application of Section 19 (a) and (b) of the Natural Gas Act 
to the Commission’s substantive orders of February 21 and/or 
May 29, 1961. Petitioners contend that under Section 19 the 
Commission had no power to reopen the proceedings after the 
May 29, 1961, order. 

As we shall develop below (pp. 35-38), this entire argu- 
ment rests upon a basic misconception of the source of the Com- 
mission’s power to reconsider its May 29, 1961, action. This 
power did not derive from any authority granted the Commis- 
sion by Section 19 of the Act, which relates to the prerequisites 
to a party’s seeking review of Commission action rather than 
to the Commission’s powers to correct errors in its previous 
actions. Instead it stemmed from the inherent power of an 
administrative agency to take reasonable action to correct its 
mistakes. This inherent power is expressly incorporated into 
Section 16 of the Natural Gas Act, which provides that: 


The Commission shall have power to perform any 
and all acts, and to prescribe, issue, make, amend, and 
rescind such orders, rules, and regulations as it may find 
necessary or appropriate to carry out the provisions of 
this Act. * * * 
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Exercising these powers, the Commission in its August 30, 
1961, order had reopened the proceedings as to all the rate 
schedules involved in the suspension orders because of its then 
belief that the actions of February 21, 1961, and May 29, 1961, 
had been taken without notice or opportunity for interested 
parties to protect their rights. After careful consideration, in 
the light of the pleadings filed in response to the August 30th 
order, the Commission in its March 5, 1962, order, here under 
review, concluded that all of the purchasers had been duly 
notified of the May 29, 1961, action and could have taken ap- 
propriate action thereafter seeking to protect their rights. Ac- 
cordingly, in its final action on March 5, 1962, the Commission 
restricted the relief ordered to those purchasers who it deter- 
mined had in fact availed themselves of this opportunity for 
self-protection.” 

In exercising this reasoned discretion between the “conflict- 
ing considerations” of finality and correctness of decision 
(National Rifle Ass’n. v. Young, supra, 77 AppDC at 292, 134 
F. 2d at 526), the Commission necessarily ruled on the various 
contentions that the purchasers involved in the present cases 
had failed to take action purportedly required by Section 19 
to protect their rights. And in so doing, the Commission 
pointed out that even under the narrow interpretation of 
its authority to correct errors propounded by the petitioners, 
it was free to do so with respect to the dockets here in issue. 
But neither in its action of August 30, 1961, reopening the 
proceedings generally, nor in its March 5, 1962, order limiting 
relief to those purchasers who had diligently pursued their 
rights, did the Commission rely upon any concept that its 
authority to take corrective action in the public interest was 
necessarily circumscribed to situations in which applications 
for rehearing or petitions for court review had previously been 
filed. 

B. For a proper understanding of petitioners’ technical 
arguments and the fallacies inherent in them, we shall here 
summarize the relevant history. 


* The validity of the Commission’s action refusing relief to the purchasers 
who did not take timely action to assert their rights is presented in the 
Tennessee Gas Transmission Co. petition, No. 17126. 
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The rate increases were filed pursuant to Order No. 206 
around the latter part of July, 1958. They were all suspended 
in July or August, 1958 (e.g., R. 151). Shortly thereafter 
petitioners filed agreements and undertakings to comply with 
the refund requirements of the suspension orders (e.g., R. 154). 

On February 21, 1961, the Commission issued its “Order Re- 
quiring Refunds and Terminating Proceedings” (R. 169). 

Texaco filed a petition for declaratory order on March 20, 
1961 (R. 8564). On March 23, 1961, Pan American filed two 
documents: (1) a petition for declaratory order (R. 380), and 
(2) an application for rehearing (R. 386). On the same day, 
Sun applied for rehearing and stay (R. 2416). 

By order issued April 14, 1961 (R. 392), the Commission 
granted all the applications for rehearing which had been filed 
by producers. It treated so-called petitions for clarification, 
or declaratory orders, as applications for rehearing (R. 394). 
On May 29, 1961, pursuant to the rehearing, the Commission 
issued its “Order Modifying Order Requiring Refunds and 
Terminating Proceedings and Denying Interventions.” As to 
the dockets covered by the producer applications for rehearing, 
the May 29, 1961, order rewrote the refund provision so as to 
require refunds only to the extent that the producers received 
tax refunds from the state (R. 429; supra, p. 7). 

The remaining procedural history varies according to the 
purchaser. 

In the rate schedules covered by Pan American Dockets Nos. 
G-15641, G-15650 and G—-15780, Texaco Dockets G-15546, 
G-15547 and G-15548, and Sun Docket G—15743, the purchaser 
was United Fuel Gas Company. It petitioned to intervene in 
these proceedings in 1958 and its petitions were granted at that 

It may be noted in passing that some consumer interests sought re- 
hearing of the February 21, 1961, order for the purpose of having the 
refund requirement extended to include reimbursement of the original 
basic gathering tax. That issue, however, was not subsequently pressed 
and is not involved in the present cases. 

Pan American refers also to Dockets G—16065, G—-16066 and G-16067 
(Br. p. 3). Although Pan American’s application for rehearing (R. 730) 
purports to apply to these dockets, they cannot be involved in the present 


case, since the March 5, 1962, order did not order any refunds therein 
(Appendices C through E, R. 725-729). 
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time. On June 28, 1961, it sought rehearing of the order of 
May 29, 1961, as applied to the designated proceedings. 

Texas Gas Transmission Corporation was the purchaser in 
Sun Docket G-15633. On June 27, Memphis Light, Gas and 
Water Division (Memphis), a customer of Texas Gas, filed a 
petition to intervene, accompanied by an application for re- 
hearing of the May 29 order (R. 2836). Texas Gas followed 
the same course on June 28, 1961 (R. 2848). 

Transco was the purchaser under the rate schedules covered 
by Texaco Docket G-15780 and Sun Dockets G-15632 and 
G-15768. Transco petitioned to intervene in these dockets on 
April 7, 1961 (R. 2435), before the Commission issued its order 
of April 14, 1961, granting petitions for rehearing. By its ill- 
fated order of May 29, 1961, the Commission denied Transco 
the right to intervene. On June 28, 1961, Transco filed an ap- 
plication for rehearing of the May 29, 1961, order (R. 2459). 
On July 28, and August 9, 1961, it filed in this Court petitions 
to review the May 29, 1961, order as reaffirmed by the Com- 
mission’s failure to act on the rehearing application (Nos. 
16510, 16538). The Commission’s order reopening the pro- 
ceedings was issued on August 30, 1961 (R. 475)" 

Thereafter, as previously stated, the March 5, 1962, order was 
issued, and various timely applications for rehearing were 
denied. The present petitions for review followed. 

C. As we understand the various positions of petitioners, 
they all contend, at least in the alternative, that “finality” 
attached to the order of May 29, 1961. Their basic position 
is that because the May order resulted from a rehearing of the 
February order, the Commission was without power to take 


* By order of March 9, 1962, the Court ordered our motion to dismiss 
those petitions held in abeyance. We are renewing our motion to dismiss 
on the ground that the Commission’s reopening of the proceedings and is- 
suance of the March 5, 1962, order rendered Transco’s petitions moot, 
supra, p. 3. 

*Pan American’s petition in No. 16787 and Sun’s petition in No. 16794 
are directed against the August order. 

Sun also petitioned the Court of Appeals for the Fifth Circuit for review 
of the August 30, 1961, order. CA5 No. 19399, This petition, along with 
similar petitions filed by Hunt Oil Co. (CA5, No. 19395), Placid Oil Co. 
(CA5 No. 19401) and F. A, Callery, Inc. (CA5, No. 19403), was dismissed 
on motion of the Commision on March 9, 1962. 
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any further action unless an aggrieved party filed a petition 
for review of the May order under Section 19(b) of the Na- 
tural Gas Act. Since United Fuel (which was a purchaser 
from all three petitioners) sought administrative rehearing 
rather than judicial review, the argument continues, the May 
29, 1961, order became immutably frozen for all time as to 
United Fuel. But, as the Commission noted in its order of 
April 26, 1962, denying rehearing (R. 798), United Fuel could 
not have sought rehearing at any time prior to the May 29, 
1961, order because it was not aggrieved by any previous Com- 
mission action. Under the original suspension orders, the pro- 
ducers’ undertaking to comply therewith, and the order of 
February 21, 1961, United Fuel was entitled to the refunds it 
seeks. Supra, pp. 15-21. To deprive it of the right to file an 
application for Commission rehearing of the May 29, 1961, 
order might well also deprive it of the right to judicial review 
under the provision of Section 19(a) that “No proceeding to 
review any order of the Commission shall be brought by any 
person unless such person shall have made application to the 
Commission for a rehearing thereon.” Sun in effect urges this 
position, saying (Br. p. 21) that it was “incumbent on” the 
purchasers “as it was on Petitioner, to protect their rights to 
seek reconsideration of the order of February 21, 1961 by filing 
timely applications for rehearing of that order.” This view 
would compel the absurd conclusion that in every case before 
the Commission both the successful and the unsuccessful 
parties must apply for rehearing or forever forfeit their rights 
should the Commission subsequently reverse itself. 

The fact is that United Fuel did precisely what the statute 
contemplates—it sought rehearing of the first Commis- 
sion order by which it was aggrieved. Only after the Com- 
mission had been given an opportunity to reconsider that order 
in the light of United Fuel’s objections could United Fuel have 
invoked the review jurisdiction of acourt. The fact that Com- 
mission reconsideration in the light of the objections raised by 
United Fuel, among others, did result in reversal, without the 
necessity of United’s going to court, demonstrates the sound- 
ness of the legislative purpose reflected in Section 19. 
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Retreating, petitioners contend that even if United Fuel 
could properly apply for rehearing of the May 29, 1961, order, 
its application was denied, as a matter of law, on July 28, 1961, 
because the Commission had taken no action thereon within 
thirty days after it was filed. Thus, say petitioners, United 
Fuel’s rights were irretrievably lost by its failure to seek ju- 
dicial review on or before September 26, 1961. But Section 
19(a) of the Natural Gas Act provides that until a court 
acquires exclusive jurisdiction, “the Commission may at any 
time * * * modify or set aside, in whole or in part” any of 
its orders. On August 30, 1961, before United Fuel’s right to 
seek review had expired, the Commission reopened the pro- 
ceedings, thus granting the substance of United Fuel’s peti- 
tion for rehearing and leaving United with no present ground 
for objection. It would be anomalous indeed if Section 19 
were held to mean that the Commission could not voluntarily 
take precisely the action which United Fuel could have re- 
quested a court to order, or that United Fuel was required to 
seek such a court order even after the Commission had volun- 
tarily embarked on the desired course of action. 

Docket No. G-15633, covering sales to Texas Gas, followed 
the same procedural pattern as the United Fuel proceedings 
and is thus controlled by the same considerations. 

The arguments with respect to the Transco dockets are even 
more unrealistically attenuated than those concerning United 
Fuel. 

Texaco frankly concedes (Br. p. 20) that Transco “dili- 
gently protected its rights to judicial review of the May 29 
order insofar as it denied Transco’s petition to intervene.” 
Texaco’s contention (Br. 22) that “the orders of August 30, 
1961, and March 5, 1962 permitting Transco to intervene in 
Docket No. G-15680 * * * are unlawful” must be summarily 
rejected, if for no other reason, because it was not advanced 
in an application for rehearing before the Commission.** On 
the contrary, in its application for rehearing (R. 8593-8594) 


Section 19(b) of the Natural Gas Act; Sunray Mid-Continent Oil Co. 
v. FP.C., 364 U.S. 137, 157; F.P.C. v. Colorado Interstate Gas Co., 348 
U.S. 492, 498; Panhandle Eastern Pipeline Co. v. F.P.C., 324 U.S. 635, 647, 
650-651; Dayton Power & Light Co. v. F.P.C., 102 AppDC 164, 251 F. 2d 
875, 876 ; Street v. F.P.C., 107 AppDC 327, 277 F. 2d 357. 
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Texaco stated that the “order of May 29, 1961 was a final 
order, clearly not subject to change, in all of the above dockets 
except Docket No. G-15680 [the Transco docket].” 

But its present contention is nonetheless interesting enough 
to warrant some examination. According to Texaco (Br. p. 
21), Transco should not have been permitted to intervene and 
protect its rights in April, 1961, because up to then it had 
“elected to rely on the refund provisions of the suspension 
order.” This is a remarkable statement in view of the fact 
that Texaco, like all the other producers, had filed uncondi- 
tional commitments to comply with the refund provision of 
the suspension orders. (See discussion supra, pp. 15-17.) Its 
present argument is even more curious when considered in the 
light of statements previously made before to Commission. 
For example, in its petition for declaratory order, which the 
Commission treated and granted as an application for rehear- 
ing of the February 21, 1961, order, Texaco said (R. 8564) 
that it did not “in any way seek to avoid the responsibilities 
and obligations which it voluntarily assumed by submission 
of its corporate undertaking.” And in its statement of position 


after the August 30th reopening, it said (R. 8570-8571): 


* * * First, Texaco will comply with such reasonable 
orders as the Commission may issue in these matters. 
Second, Texaco does not raise any technical objections 
to the proceeding and seeks to tell its side of the 
story. * * * 


Transco’s petition for intervention, filed before the order 
of May 29, 1961, was issued, manifestly was timely and the 
Commission erroneously denied it. No record having been 
certified to the Court, the Commission’s correction of its error 
in the order of March 5, 1962, was clearly proper. 

Sun’s contention with respect to the Transco dockets is 
considerably more obscure than Texaco’s. Sun argues (Br. 
pp. 18-24) that the February 21, 1961, order was “final” as to 
Transco. If that is so, there is an end to the case, since, as 
previously observed, the operative refund language of the Feb- 
ruary 21, 1961, order is the same as that in the March 5, 1962, 
order. Sun does not deny that such language in the March 5, 
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1962, requires it to make refunds. Thus, so far as can be seen, 
the only practical effect of dating “finality” from February 21, 
1961, rather than March 5, 1962, might be to entitle Transco 
to interest on the refund obligation for the intervening year. 

D. All of petitioners’ “finality” arguments start with the 
assumption that the Commission’s power to reconsider its orders 
stems exclusively from Section 19 and is therefore rigidly con- 
trolled by the acts of the parties in conformity with that section. 
The primary fallacy in the argument is that the Commission’s 
jurisdiction is not conferred by or dependent on Section 19; 
rather, as indicated above, the Commission is endowed with 
all power necessary to a proper administration of the Act. 

The purpose and effect of Section 19 (a) and (b) are to confer 
on interested parties affirmative rights to seek administrative 
reconsideration and judicial review of Commission orders. The 
statute clearly defines the extent of the rights conferred and 
the manner in which they may be exercised. Section 19 (a) 
and (b) spell out the effect which the filing of an application for 
rehearing and/or a petition for review will have on the Com- 
mission’s continuing jurisdiction over its orders, but they do 
not purport in any manner to define or affect the Commission’s 
authority absent an application for rehearing and/or a petition 
for review. 

The Commission, like a court of equity, has continuing in- 
herent power to “vacate, alter, or amend” its orders. Wayne 
United Gas Co. v. Owens-Illinois Glass Co., 300 U.S. 131, 136; 
Zimmern v. United States, 298 US. 167, 168-169. And the 
Natural Gas Act does not leave this matter open to any question. 
Section 16 expressly provides that the “Commission shall have 
power to prescribe, issue, make, amend and rescind such 
orders * * * as it may find necessary or appropriate to carry 
out the provisions of this act. * * *” See Mississippi River 
Fuel Corp. v. F.P.C., supra, 108 AppDC 284, 281 F. 2d at 926; 
compare P.U.C. of Connecticut v. F.P.C., 205 F. 2d 116, 120 
(CA3), and Montana-Dakota Utilities Co. v. Northwestern 
Public Service Co., 341 US. 246, 260 (Frankfurter, J., 
dissenting). 
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By the same token, the Commission’s regulations concern- 
ing the filing of applications for rehearing are analogous to 
rules of courts which govern the procedural rights of parties. 
They do not purport to limit or cut down the Commission’s 
inherent powers. For example, Section 1.34(c) of the Com- 
mission’s Rules of Practice and Procedure (18 CFR § 1.34(3)) 
serves only to establish the date on which an aggrieved party’s 
right to seek judicial review accrues in the absence of Com- 
mission action (see footnote 7 to March 5, 1962, order, R. 705) ; 
it has no bearing or effect on the Commission’s power to take 
action. Cf. Pfister v. Northern Illinois Finance Corp., 317 
US. 144, 152-153. 

This Court has repeatedly acknowledged that an adminis- 
trative agency “has the inherent authority to reconsider and 
vacate a prior erroneous decision.” National Ass’n. of Trailer 
Owners v. Day, supra, AppDC —, 299 F. 2d at 139. 

As Judge Edgerton said in National Rifle Ass’n. v. Young, 
supra, 77 AppDC at 292, 134 F. 2d at 526: 


* * * What errors administrative agencies themselves 
may correct depends ultimately upon the balance of 


conflicting considerations. It is always desirable that 
controversies be settled quickly and finally, but it is 
also desirable that they be settled correctly. * * * 


Much the same language is used by Chief Justice Warren in 
C.A.B. v. Delta Airlines, 367 U.S. 316, 321. 

In the Trailer Owners case, Judge Bastian adjusted the often 
conflicting desiderata of finality and correctness by stating (299 
F. 2d at 139-140) that the administrative power to reopen— 


must be exercised both within a reasonable time after 
the issuance of a final departmental decision and with- 
out subjecting the parties affected to any undue or 
unnecessary hardships. * * * 


These conditions manifestly were met in the present cases by 
the orders of August 30, 1961, and March 5, 1962. Certainly 
the reopening of the May 29, 1961, order could cause no 
hardship, since that order itself had been issued about two and 
a half years after the refund period and after the producers 
had filed their unconditional refund undertakings under the 
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suspension orders and had irretrievably elected to pay the taxes 
without protest. No contention could possibly be made that 
in so doing they had acted in reliance on the May 29, 1961, 
order. The proceedings were reopened three months after the 
May 29, 1961, order, and after applications for rehearing or 
petitions for review had been filed as to some of the rate sched- 
ules covered, including those involved in the present cases. 
Though they were given full opportunity to demonstrate to 
the contrary, none of the petitioners attempted to show that 
any action on their part between May 29 and August 30, 1961, 
was taken in reliance upon the May 29 order. Under these 
circumstances, it can hardly be said that the Commission failed 
to exercise its revisionary powers within a reasonable time. 
The present cases thus obviously do not involve an attempt 
by the Commission to revoke or rescind actions on the basis of 
which funds have been expended or committed, as was the 
situation in such cases as C.A.B. v. Delta Airlines, supra, 367 
US. 316; United States v. Seatrain Lines, Inc., 329 US. 424; 
and Chapman v. El Paso Natural Gas Co., 92 AppDC 154, 204 
F. 2d 46, on which petitioners rely. In such cases, the courts 
have held, either as a matter of statutory construction or on 
general principles of justice and equity, that an administrative 
agency is not empowered summarily to revoke a legally effec- 
tive certificate. But the decisions did not turn on any ritual- 
istic concept of “finality”. On the contrary, in the Delta Air 
Lines case, where the Court held that, under the specific pro- 
visions of the Federal Aviation Act (72 Stat. 731, 755, 49 U.S.C. 
§ 1371(f£)), the board had no power without further hearing to 
modify a certificate which had been allowed to become effec- 
tive, the granting the certificate was not final for the purpose 
of judicial review because there was pending a petition for 
reconsideration (367 U.S. at 326). Petitioners in the present 
cases have embraced the error clearly exposed in Delta; they 
have mistakenly assumed that “finality” for the purpose of 
judicial review is coextensive with “finality” for all other pur- 
poses. Section 19 (a) and (b) of the Natural Gas Act are 
concerned with finality only for the purpose of judicial review, 
and even in this context make it clear that until the adminis- 
trative record is certified to a reviewing court the Commis- 
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sion’s continuing jurisdiction over its own orders remains 
unchanged. 

We respectfully submit that the arguments petitioners pro- 
pound to deprive the Commission of its power to take timely 
action to correct errors are without merit or substance. 


CONCLUSION 


The decision under review holds simply that those purchasers 
of gas who diligently protected their rights shall receive a 
refund of amounts they paid to their sellers in reimbursement 
for an invalid state tax during a period of four months in 1958. 
The Commission ruled that the sellers were not entitled to be 
relieved of the refund obligation simply because they unilat- 
erally chose not to preserve their legal rights to avoid payment 
of the unlawful tax. 

We respectfully submit that the Commission’s decision was 
clearly proper and should not be set aside merely because the 
Commission temporarily and erroneously made a contrary 
ruling. 

For the foregoing reason, in Cases Nos. 16978 (Pan Ameri- 
can), 17006 (Sun) and 17118 (Texaco), the Commission’s order 
of March 5, 1962, should be affirmed. 

The petitions in Nos. 16510 and 16538 (Transco), 16787 and 
16929 (Pan American), and 16794 and 16963 (Sun) should be 
dismissed in accordance with motions heretofore filed by the 
Commission. 

Respectfully submitted. 

Ricoarp A. SoLomon, 
General Counsel, 
Howarp E. WAHRENBROCK, 
Solicitor, 
Leo E. Forquer, 
Assistant General Counsel, 
JosEPHINE H. Kuen, 
Attorney, 
For respondent. 


SepreMBeER 10, 1962. 
FeperaL Power Commission, Washington 26, D.C. 


APPENDIX 
FeperaL Power ComMIssion 


Immediate Release Order No. 206 Release No. 10,112 
G-5253 


FPC ADVISES LOUISIANA COLLECTOR OF REVEN UE THAT IT DOES 
NOT PLAN TO AMEND ORDER RELATING TO LOUISIANA GAS 
GATHERING TAX INCREASE AS REQUESTED BY STATE OFFICIALS 


WasHIncTon, D.C., October 29, 1958.—The Federal Power 
Commission has advised the Louisiana Collector of Revenue 
that it does not plan to amend a general order (No. 206) which 
was adopted last July, providing for appropriate refunds by 
natural gas companies in the event the recent 1-cent increase 
in the Louisiana gas gathering tax is declared invalid. 

A group of Louisiana state officials, who conferred with the 
FPC October 23, requested that the Commission amend the 
order to show that it would not require refunds by those pro- 
ducers who had not paid the tax under protest and therefore 
would not receive refunds from the state. 

At the time the Commission issued Order No. 206, it said 
that since a number of natural gas companies have indicated 
that they plan to institute litigation or have litigation insti- 
tuted challenging the additional tax, it planned to suspend any 
such rate schedule changes covering the tax for one day follow- 
ing the prosposed effective date. This was done to assure 
appropriate refund if the tax should be declared unconstitu- 
tional by final judicial decision, the Commission said. 

In a letter sent yesterday to the Louisiana Collector of Rev- 
enue, FPC Chairman Jerome K. Kuykendall said that neither 
this general order nor the orders subsequently adopted have 
“suggested in any way that a suit should be brought to test 
the validity of the Louisiana gathering tax, but merely sought 
to protect ultimate consumers in a proper manner against pay- 
ment of operating expenses which included the tax if the tax 
is held to be invalid.” 

x (89) 
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The letter said that the Commission “has no desire to force 
the testing of a State statute and is not doing so in the present 
instance.” The letter added that some of the companies which 
previously advised the FPC that the Louisiana law would be 
tested in court have again advised the Commission to the same 
effect. 

The letter concluded by saying that “under these circum- 
stances it would not appear appropriate to amend Order No. 
206.” 

In addition to providing for refunds if the tax is declared 
unconstitutional, Order No. 206 modified the Commission’s 
rules to permit independent natural gas producers to file on less 
than 30 days’ notice rate changes reflecting the Louisiana gath- 
ering tax increase, which went into effect last August 1. 
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IN THE 


United States Court of Appeals 


For tue Disrricr or CotumBia Crecuir 
Nos. 16,787, 16,929, 16,978 


Pan AMERICAN PETROLEUM Corporation, Petitioner 
v. 
FeperaL Power Commission, Respondent 
Usrrep Fueu Gas Company, Intervenor 


On Petitions for Review of Orders of the 
Federal Power Commission 


REPLY BRIEF FOR PETITIONER 


INTRODUCTORY STATEMENT 


These cases present two basic issues for determination. 
The first is whether, on August 30, 1961, or March 5, 1962, 
Respondent had jurisdiction to revoke and modify sua 
sponte its May 29, 1961 final Orders which were Respond- 
ent’s final decision on all substantive issues and terminated 
Petitioner’s proceedings. This is the Section 19 jurisdic- 
tional issue. The second is, assuming Respondent could so 
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revoke the May 29, 1961 final Orders, whether the process 
culminating with the March 5, 1962 Orders complied with 
the Natural Gas Act and requirements for administrative 
adjudication and due process. This is the substantive and 
Section 4(e) issue. 

This brief replies to argument on these issues by the 
Federal Power Commission (Respondent) and United Fuel 
Gas Company (Intervenor). In response to renewal of 
motions to dismiss in Nos. 16,787 and 16,929 (Resp. Br., pp. 
2-3, 38), Petitioner respectfully refers to its Answers previ- 
ously filed in each case. 


I. THE SECTION 19 ISSUE 


Briefs of Respondent and Intervenor result in narrowing 
the questions under the jurisdictional issue to: (a) are 
Sections 1.13(c), 1.30(d), and 1.34(¢) of Respondent’s Rules 
of Practice and Procedure (18 C.F.R., § 1.13(¢), 1.30(d), and 
1.34(c)) binding upon the Court, Petitioner, Intervenor, 


and Respondent equally, or only upon the Court, Petitioner, 
and Intervenor; and (b) is Section 19 of the Act binding 
upon the Court, Petitioner, Intervenor, and Respondent 
equally, and the exclusive means for revocation of final 
orders in rate adjudications under Section 4(e) of the Act? 


Respondent’s Argument. Respondent argues that, with 
one exception, Section 16 of the Act frees it from the limita- 
tions of Section 19 and of its own Rules, and reserves to 
Respondent ‘‘inherent’? power sua sponte to revoke or 
modify its final orders at any time.’ The single exception 
Respondent seems to recognize is the provision in Section 
19(b) that the Courts of Appeals have exclusvie jurisdic- 
tion in proceedings in which the record has been certified. 
Respondent’s argument falls because: 


1Until it filed its Brief, Respondent’s position in these cases was that 
Section 19(a) of the Act constitutes the source of what it conceives to be 
its authority to revoke and modify its final orders. Cf. R. 477 and 705; Page 
2, Commission ‘‘Reply to Objections to Dismissal’’ in Case No. 16,787. 
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(a) Section 16 of the Act does not relieve Respondent 
of the proscriptions of the other sections, or confer upon 
Respondent authority to override the limitations upon 
power imposed by such other sections. Cf. FPC v. Pan- 
handle Eastern Pipe Line Co., 337 US. 498, 508, fn. 12 
(1949) ; Willmut Gas & Oil Co. v. FPC, 111 U.S. App. D.C. 
49, 54, 294 F. 2d 245, 250 (1961). 


(b) Respondent was created by Federal statute, and has 
only such authority in natural gas matters as has been 
granted to it in the Act; Respondent does not have the 
‘‘inherent’’ power of a court of equity or any other court. 
Cf. FPC v. Hope Natural Gas Co., 320 U.S. 591 (1944) ; 
Trans-Pacific Frgt. Conf. of Japan v. Federal Maritime 
Board, U.S. App. D.C. —, 302 F. 2d 875 (1962). 


(c) With respect to Respondent’s final substantive deci- 
sions under Section 4(e) of the Act, Section 19 and Re- 
spondent’s own Rules are binding upon Respondent as to 
finality of orders. Cf. Public Service Commission of New 


York v. FPC, 109 U.S, App. D.C. 66, 284 F. 2d 200 (1960), 
and Public Service Commission of New York v. FPC, 111 
U.S. App. D.C. 153, 295 F. 2d 140 (1961). 


(d) Respondent’s contention is inconsistent with orderly 
administration of the Act and finality of adjudication of rate 
controversies under Section 4(e), and if adopted, would 
make a shambles of the rate regulatory provisions of the 
Act. 


Intervenor’s Argument. Intervenor contends that under 
Section 1.34(c) of Respondent’s Rules, thirty days of inae- 
tion by Respondent is the equivalent of an order denying 
rehearing, but if, and only if, a petition for judicial review 
is subsequently filed, and that otherwise Section 1.34(c) 
is inoperative as to finality and does not change the rule 
of Texas-Ohio Gas Co. v. FPC, 93 U.S. App. D.C. 117, 207 
F, 2d 615 (1953). Intervenor’s argument falls because: 
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(a) Section 19(b) of the Act expressly provides that 
denial of the application for rehearing is a jurisdictional 
fact, and that the petition for judicial review cannot law- 
fully be filed, and the Courts of Appeals cannot acquire 
jurisdiction, until the Commission has denied the applica- 
tion for rehearing under Section 19(a). 


(b) The private act of filing a petition for judicial review 
under Section 19(b) is not the equivalent of Commission 
action denying application for rehearing, and the petition 
for judicial review does not constitute notice that the 
Commission has denied the application, 


(c) Section 1.34(c) of Respondent’s Rules is clearly self- 
executing as to finality; the operation thereof is not in any 
way dependent upon whether a petition for judicial review 
is filed. 


(d) As shown by the August 30, 1961 and March 5, 1962 
Orders (R. 475-479; 702-713), and Respondent’s Brief (pp. 
28-29), neither of these Orders constitute action by Respond- 
ent upon Intervenor’s previously denied application for 
rehearing in Docket Nos, G-15641, G-15650, and G-15780; 
Intervenor failed to seek review and is not saved by any 
subsequent unlawful acts by Respondent. 


Petitioner’s Reply. Section 19 of the Act and the Rules 
are binding upon Respondent; authority conferred in the 
Act to revoke Respondent’s May 29, 1961, final Orders is 
only as prescribed in Section 19. Under Section 19, Re- 
spondent did not have authority on August 30, 1961, or 
March 5, 1962, to revoke its May 29, 1961 Orders in Peti- 
tioner’s suspension proceedings, Docket Nos. G-15641, 
G-15650, G-15780, G-16065, G-16066, and G-16067. 


Section 16 of the Act is not an escape hatch by which 
Respondent can avoid finality in Petitioner’s dockets, or 
excuse compliance with Section 19 or any other section 
of the Act, 
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A. Sections 1.18(c), 1.30(d), and 1.34(c) of Respondent’s Rules 
Are Binding Upon Respondent With Respect to Its May 29, 
1961 Final Orders 

In Respondent’s Rules, Section 1.13(c) provides that, 
unless otherwise specifically provided, Respondent’s orders 

shall be effective as of the dates of issuance ; Section 1.30(d) 

provides that all decisions by Respondent shall be final, 

subject only to applications for rehearing; and Section 

1.34(c) provides that where Respondent does not act upon 

applications for rehearing within thirty days after the 

filing thereof, such applications shall be deemed denied. 


In Texas-Ohio Gas Co. v. FPC, supra, the Court held 
that before it could acquire jurisdiction under Section 19(b) 
of the Act, Respondent must issue, under Section 19(a), 
its notice or order disposing of an application for rehear- 
ing. The Court found that, unlike Banquo’s Ghost, the 
denial of an application for rehearing is not a phantom, 
but a tangible, concrete jurisdictional fact under Section 19. 
The Court specifically held that Section 19 contemplates 
that this jurisdictional fact consist of publication of good 
faith action constituting a bona fide denial of the applica- 
tion, and suggested a regulation that would make thirty 
days of inaction by Respondent equivalent to issuance of 
the notice of denial. As shown by footnote 7 of Respond- 
ent’s March 5, 1962 Orders (R. 705), Respondent adopted 
the Court’s suggestion by promulgating Section 1.34(c) 
of its Rules, 

Respondent and Intervenor concede that Section 1.34(c) 
operated to bind this Court, Petitioner, and Intervenor to 
the fact that on July 28, 1961, Respondent denied Inter- 
venor’s applications in Docket Nos. G-15641, G-15650, and 
G-15780. It would now be a mockery of Section 19 of 
the Act to suggest that such denial was not a true fact, 
but only a fiction which Respondent can now ratify or 
disavow at its whim. 

2 For convenience, these Sections are reproduced in the Appendix to 
this Brief. 
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In the Texas-Ohio case and Public Service Commission 
of New York v. FPC, 111 U.S. App. D.C. 153, 295 F. 2d 140 
(1961), this Court held that where the Act and Respondent’s 
Rules prescribe the legal effect of Respondent’s inaction, 
or operate to fix substantive rights, Respondent zs bound 
thereby. The Court also held that the Rules, binding upon 
a court and parties to proceedings, apply with equal force 
to Respondent itself. Section 1.34(c) therefore operated 
to create the jurisdictional fact that on July 28, 1961, 
Respondent, acting in good faith, gave a bona fide notice 
that it denied Intervenor’s applications for rehearing. Re- 
spondent now concedes that its August 30, 1961, and March 
5, 1962 Orders do not constitute action upon Intervenor’s 
applications in Docket Nos. G-15641, G-15650, and G-15780, 
and no applications were ever filed in Docket Nos. G-16065, 
G-16066, and G-16067.* 


The May 29, 1961 Orders in Petitioner’s suspension pro- 
ceedings were, as provided in Section 1.13(c) of the Rules, 
effective on May 29, 1961. Under Section 1.30(d) of the 


Rules, these Orders were then final decisions subject only 
to applications for rehearing, as permitted by Section 19(a) 
of the Act. Such Orders thus were not subject to Section 
1.33(c) of the Rules, under which Respondent may, upon 
its own motion, reopen proceedings in which it has not 
issued its final orders (18 C.F.R. § 1.33(c¢)). 


Sections 1.13(c), 1.30(d), and 1.34(c) of the Rules are 
substantive as to fixing legal effect of action or inaction 
by Respondent. Unless these rules are mere shams, adopted 
to prescribe fictitious effective dates for orders, fictitious 
finality, and fictitious denials of rehearing, these rules do 
operate with the force and effect of statute so that the 
May 29, 1961 Orders constituted Respondent’s effective, 
final decisions subject only to applications for rehearing, 
and on July 28, 1961, Respondent, without reservation and 
with finality, denied Intervenor’s applications for rehearing. 


Under Section 19(b) of the Act, the Courts of Appeals 


3 See Respondent’s argument at Resp. Br., p. 28, which completely undercuts 
Intervenor’s argument at Intervenor’s Brief, pp. 7-8, 12-16. 
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cannot base jurisdiction upon denials by Respondent of 
applications for rehearing upon orders that are only ficti- 
tiously final. The courts must deal in tangible facts. Re- 
spondent thus concedes that, upon a timely petition for 
review filed by Intervenor, a court would have had juris- 
diction to review the May 29, 1961 Orders in Docket Nos. 
G-15641, G-15650, and G-15780. Respondent is, therefore, 
also bound by the jurisdictional facts that (a) the May 29, 
1961 Orders in Docket Nos. G-15641, G-15650, G-15780, 
G-16065, G-16066, and G-16067 constituted Respondent’s 
final decisions, and (b) on July 28, 1961, Respondent, in 
good faith and without reservation, took action which con- 
stituted a bona fide denial of Intervenor’s applications for 
rehearing in Docket Nos, G-15641, G-15650, and G-15780. 


B. Section 19 of the Act Prescribes the Only Authority for 
Action Revoking or Modifying Final Substantive Decisions 
in Rate Adjudications Under Section 4(e) of the Act 


Respondent interprets Section 16 of the Act as a reposi- 


tory of any authority that Respondent, from time to time, 
believes that it should have, but that is not specifically 
granted by the other sections of the Act.‘ Respondent thus 
argues that Sections 4 and 19 of the Act may be applicable 
to the Court, Intervenor, or Petitioner, but that Section 16 
constitutes a ‘‘blank check’? empowering Respondent to do 
whatever it conceives ‘‘necessary or appropriate’’ (Resp. 
Br., pp. 28-29, 35-38). This argument not only is contra- 
dicted by the express provisions of Section 16, but if ac- 
cepted, would render Section 16 an unconstitutional delega- 
tion of power. Cf. Panama Refining Co. v. Ryan, 293 U.S. 
388 (1935); Davis, Administrative Law, §§ 2.08 and 2.15; 
see also 75 Harv. L.R. 863. 


Section 16 is but an administrative ‘‘housekeeping”’ 
provision, and does no more than empower Respondent to 


4 The unfortunate results of such claims to ‘‘inherent’’ power to substitute 
administrative convenience for adjudicatory processes, specifically provided 
for in a statute, are illustrated by N.L.R.B, v. Trancoa Chemical Corp., 303 
F. 2d 456 (1st Cir. 1962). 
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organize its day-to-day ministerial acts and issue rules and 
documents that are necessary and proper to publish and 
carry out its decisions and actions under the Act.* It does 
not relieve Respondent from compliance with proscriptions 
of Section 19, or confer authority to ignore or act outside 
the scope of Section 19 or any other section of the statute. 
Willmut Gas & Oil Co. vy, FPC, 111 US. App. D.C. 49, 54, 
294. F. 2d 245, 250 (1961). 


There is no room in American jurisprudence for a statute 
that would be binding upon the governed but not upon the 
governing. Section 19 of the Act must, therefore, be 
presumed to be equally binding upon Respondent and 
Petitioner. If Respondent could make a compelling show- 
ing that Section 16 must be interpreted as relieving Re- 
spondent from compliance with requirements of Section 19, 
and if such interpretation would not render Section 16 
unconstitutional, a court might find some merit in Respond- 
ent’s claim of legislative or judicial sovereignty. However, 
Respondent can make no such showing. 


On many past occasions, the Courts have been required 
to remind Respondent that Respondent does not have any 
such ‘‘inherent’’ or unlimited authority to act in any way 
Respondent conceives, and that the Act specifically defines 
the actions that Respondent is authorized to take.* All 
of these decisions contradict any claim that Section 16 
confers authority upon Respondent to act outside of the 
scope of the other sections of the Act, including Section 19; 
and these decisions remain consistent with the clear lan- 


5 Respondent’s interpretation of Section 16 of the Act makes Section 8 
(Accounts, Records, and Memoranda), Section 9 (Rates of Depreciation), See- 
tion 10 (Periodic and Special Reports), and Section 14 (Investigations by Com- 
mission; Attendance of Witnesses; Depositions), meaningless and redundant. 


6 FPC v. Hope Natural Gas Co., 320 U.S. 591 (1944); Colorado Interstate 
Gaz Co. v. FPC, 324 U.S. 581 (1945); FPC v. Panhandle Eastern Pipe Line 
Co., 337 U.S. 498 (1949); Atlantic Refining Co. v. Public Service Commission 
of New York, 360 U.S. 378 (1959); United Gas Pipe Line Co. v. Mobile Gas 
Service Corp., 350 U.S. 332 (1956); Mississippi River Fuel Corp. v. FPC, 202 
F, 2d 899 (3rd Cir. 1953); Gas Service Co. v. FPC, 108 U.S. App. D.C. 334, 
282 F. 2d 496 (1960); and Public Service Commission of New York v. FPC, 
111 U.S. App. D.C. 153, 295 F. 2d 140 (1961). 
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guage of Section 16—that orders issued thereunder must 
be orders ‘‘to carry out the provisions of this act,’’ which 
include Section 19. 


There is nothing in Section 19 indicating that, unlike 
other sections of the Act, Section 19 is not applicable to and 
binding upon Respondent in defining power and limitations 
of power. Nevertheless, if Respondent’s argument as to 
Section 16 were correct, Respondent not only could ignore 
finality ascribed by Sections 19(a) and (b), but also would 
be free to disregard judicial mandates under Section 19(b), 
judicial constructions under that Section, or finality of 
any order issued since 1938. All substantive standards 
and statutory provisions would be replaced by whatever 
Respondent deemed ‘‘necessary and proper’ prospectively, 
retrospectively, or legislatively. A typical statutory provi- 
sion for ‘‘housekeeping’’ and rulemaking is no such foun- 
tainhead of unbridled power. See FPC v. Panhandle East- 
ern Pipe Line Co., 337 U.S. 498, 508 (1949); Willmut Oil 
& Gas Co. v. FPC, supra. 


Respondent’s parallel argument that administrative 
agencies can rely for their actions upon the powers of a 
court of ‘‘equity’’ was rejected by this Court in Trans- 
Pacific Frgt. Conf. of Japan v. Federal Maritime Board, 

U.S. App. D.C. —_, 302 F. 2d 875 (1962). Respondent 
cites nothing here to support its argument other than a 
desire to avoid being bound by the requirements of Section 
19; a statement that it should not be required to comply 
with the requirements of Section 19; and claims that it has 
‘“inherent’’ power to act outside of requirements and limita- 
tions prescribed in Section 19. These ‘‘administrative con- 
venience’’ arguments have been rejected so often that they 
should no longer merit serious advocacy in review of agency 
actions.” 


7 See Atlantic Refining Co. v. Public Service Commission of New York, 360 
U.S. 378 (1959); Trans-Pacific Frgt. Conf. of Japan v. Federal Maritime 
Board, .... U.S. App. D.C. ...., 302 F. 2d 875 (1962) and cases cited, 302 
F. 2d at 880; N.L.B.B. v. Trancoa Chemical Corp., 303 F. 2d 456 (1st 
Cir. 1962). 
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C. Cases Relied Upon By Respondent and Intervenor Do Not 
Support Their Arguments 


Texas-Ohio Gas Co. v. FPC, 93 U.S. App. D.C. 117, 207 
F. 2d 615 (1953), was decided prior to the adoption of 
Section 1.34(¢) of Respondent’s Rules on August 18, 1954, 
and affords no support for argument that Section 1.34(c) 
is not binding upon Respondent. Similarly, in Florida 
Economic Advisory Council v. FPC, 102 U.S. App. D.C. 152, 
251 F. 2d 643 (1958), the order on review was the proce- 
dural equivalent of the May 29, 1961 final Orders here, and 
the case does not support a claim that on August 30, 1961, 
and March 5, 1962, Respondent had authority to abrogate 
its May 29, 1961 final Orders sua sponte. 


Albertson v. FCC, 87 U.S. App. D.C. 39, 182 F. 2d 397 
(1950), and Enterprise Co. v. FCC, 97 U.S. App. D.C. 374, 
231 F. 2d 708 (1955), also are not applicable. In Albertson, 
the Court held that the Communications Commission had 
authority to entertain a motion for reconsideration of an 
order dismissing an application for rehearing; however, 
the Court noted that the agency rules provided that within 
twenty days after action, that agency may sua sponte set 
aside any action by it, and the motion was filed within such 
period. In Enterprise, the Court held that upon a timely 
motion, the Communications Commission may reopen license 
proceedings to consider events subsequent to closing of 
the original record, but here, Respondent has repeatedly 
shown that its August 30, 1961, and March 5, 1962 Orders 
do not constitute orders upon Intervenor’s applications 
for rehearing. Arguments upon what action Respondent 
could have taken if it had granted instead of denied Inter- 
venor’s applications, thus are irrelevant. 


Respondent’s arguments are equally unsupported. In 
National Rifle Assn. v. Young, 77 U.S. App. D.C. 290, 134 
F. 2d 524 (1943), the Court held that the Commissioner of 
Internal Revenue may retroactively cancel a tax exemp- 
tion or deduction, if he acts within the time prescribed by 
the applicable statute of limitations; but this decision has 
no bearing upon whether Respondent may retroactively 
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revoke its final decisions after expiration of times permitted 
for action under Section 19. Similarly, in National Assn. 
of Trailer Owners, Inc. v. Day, U.S. App. D.C. . 
299 F. 2d 137 (1962), the departmental judicial officer 
resigned two days after a decision, and six days later, the 
Department instituted review and reversed that decision, 
but there were no rules governing such reconsideration of 
decisions of the judicial officer; this Court held that, under 
the circumstances of the case, the Department had authority 
to reconsider, but suggested rules amendments specifying 
a definitive procedure governing reconsideration. Here, 
authority to ‘‘reconsider’”’ is specifically defined, and Re- 
spondent has no ‘‘inherent’’ authority to disregard statu- 
tory requirements and rules applicable to review and 
reconsideration.§ 


In Mississippi River Fuel Corp. v. FPC, 108 U.S. App. 
D.C. 284, 281 F. 2d 919 (1960), Respondent had authority 
to act because in its final order, it specifically reserved the 
matter for disposition in subsequent proceedings. The case 
has no bearing upon whether Respondent, after a final 
decision with no reservation, has inherent power at any 
time to ‘‘re-decide’’ an issue. Insofar as this case has 
relevance, it supports Petitioner, not Respondent, since it 
illustrates the care with which Respondent must reserve 
issues if it intends subsequent ‘‘reconsideration.’? Cf. 
Texas Eastern Transmission Corp. v. FPC, F, 2d 
(No, 19046, 5th Cir., July 19, 1962). 


8 CAB v. Delta Air Lines, 367 U.S. 316 (1961), and United States v. Sea- 
train Lines, Inc., 329 U.S. 424 (1947), cited on page 30 of Petitioner’s Initial 
Brief, refute Respondent’s argument that administrative agencies have 
‘“inherent’’ power sua sponte to change substantive final decisions, or abrogate 
or modify final orders, In each case, the Court held that the power to change 
substantive final decisions, or abrogate or modify final orders, is the power 
specifically granted in the regulatory statute. Similarly, in Chapman vy. El Paso 
Natural Gas Co., 92 U.S. App. D.C. 154, 204 F, 2d 46 (1953), this Court 
held that the power to reopen proceedings for correction of clerical errors 
does not include the power to reopen proceedings for repudiation of final 
substantive decisions or applying some change in administrative policy. 
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D. Respondent Was Without Color of Authority on August 30, 


1961, or March 5, 1962, to Revoke or Modify Its May 29, 
1961 Orders in Petitioner’s Proceedings 


In Docket Nos. G-16065, G-16066, and G-16067, no at- 
tempts have been made to initiate, under Section 19 of the 
Act, either administrative or judicial review of the May 
29, 1961 final Orders, and the time within which such review 
could have been initiated expired prior to August 30, 1961. 


As Petitioner has shown, in Docket Nos. G-15641, G-15650, 
and G-15780, Intervenor filed applications for rehearing, 
but on July 28, 1961, Respondent denied Intervenor’s appli- 
cations. Intervenor has not sought further relief under 
Section 19, and Respondent has not attempted to take 
further action with respect to Intervenor’s applications, 
either to revoke or modify the denial of such applications. 
Subsequent to July 28, 1961, the only notice that Respondent 
has taken of Intervenor’s applications has been to state 
that the filing thereof shows that Intervenor was “‘diligent.”’ 
Respondent now does not claim such ‘‘diligence’’ confers 


upon Respondent the authority on August 30, 1961, to revoke 
sua sponte its May 29, 1961 final Orders, but Intervenor 
so contends. 


Intervenor argues that after denying Intervenor’s appli- 
cations, Respondent still had authority, under Section 19(a) 
of the Act, sua sponte to abrogate its May 29, 1961 final 
Orders because the filing of Intervenor’s applications 
‘activated’? Section 19(a) so as to give Respondent such 
authority until (a) the time for filing a petition for review 
expired without such petition having been filed; or (b) 
upon the filing of such petition, the record is certified to 
a court.’ 


9It should be noted that Respondent has contended that the August 30, 
1961 Orders are not reviewable because they did not revoke or set aside the 
May 29, 1961 Orders, and that Respondent did not take such action until 
March 5, 1962. Under any of the interpretations of Section 19 of the Act 
advanced by the parties, the time within which Intervenor could have 
petitioned for review expired long prior to March 5, 1962. 
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Any power of Respondent to abrogate or modify its final 
orders can rest only upon the third sentence or last sentence 
of Section 19(a). The third sentence: 


**. . . Upon such application [for rehearing] the 
Commission shall have power to grant or deny rehear- 
ing or to abrogate or modify its order without further 
hearing.’”’ 


shows that Congress did not grant Respondent ‘‘inherent?? 
authority to abrogate or modify final orders. Congress 
clearly specified that action by Respondent abrogating or 
modifying its final orders must be taken ‘“‘upon”’ an applica- 
tion for rehearing, duly filed under Section 19(a). Any 
other interpretation of this sentence renders it superfluous. 


The last sentence is a grant of power to the Commission, 
not merely a limitation upon an ‘‘inherent”’ power of the 
Commission : 


‘¢... No proceeding to review any order of the Com- 
mission shall be brought by any person unless such 
person shall have made application to the Commission 
for a rehearing thereon. Until the record in a pro- 
ceeding shall have been filed in a court of appeals, as 
provided in subsection (b), the Commission may at 
any time, upon reasonable notice and in such manner 
as it shall deem proper, modify or set aside, in whole 
or in part, any finding or order made or issued by it 
under the provisions of this Act.’? (Emphasis sup- 
plied.) 


The obvious interpretation of the third sentence, supra, 
and the last sentence, supra, is that Respondent’s orders are 
subject to revocation during the period of the first challenge 
provided for in the statute (the period during which 
Respondent is considering the application for rehearing), 
and during the period of the second challenge provided for 
in the statute but prior to the date on which jurisdiction of 
the Court of Appeals becomes exclusive (the period from 
the filing of the petition for review to the filing of the 
record). Where, as here, rehearing has been denied under 
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Section 19(a), finality attaches, subject only to subsequent 
procedures under Section 19(b). If xo such ‘‘proceeding’’ 
under ‘‘subsection (b)’’ is initiated, then Respondent’s 
power has ended with that denial of rehearing. 


If the phrase in the last sentence of Section 19(a), ‘‘the 
Commission may at any time,’’ were interpreted as apply- 
ing to a period prior to the filing of petitions for judicial 
review, that sentence would contradict the third sentence, 
supra, and make the third sentence superfluous. Statutes 
are to be construed in such a manner as to avoid such con- 
flicts between the provisions thereof and to give effect to 
all of the provisions. Cf. FPC v. Panhandle Eastern Pipe 
Line Co., 337 U.S. 498 (1949). 


Section 19(a) contains all of the statutory directions for 
rehearings and part of the statutory directions as to judicial 
review. The first four sentences pertain to applications 
for rehearing, and the last two sentences pertain to peti- 
tions for judicial review. The third sentence, quoted supra, 
pertains to applications for rehearing, while the last sen- 
tence in Section 19(a) pertains to petitions for judicial 
review. The legislative history of the last sentence’ shows 
that in that sentence, Congress was dealing exclusively 
with the period after the Court of Appeals acquires juris- 
diction but before such jurisdiction becomes exclusive, and 
that Congress did not intend that sentence either to enlarge 
or diminish powers of Respondent under the third sentence, 
supra, Therefore, the last sentence does not support Inter- 
venor’s argument that on August 30, 1961, or March 5, 1962, 
Respondent had authority to revoke or modify its May 29, 
1961 final Orders. Respondent exercised all of its authority 
under Section 19(a) when, under the third sentence, Inter- 
venor’s application was denied on July 28, 1961; Section 
19(b), and the last sentence of Section 19(a), never became 
operative, because Intervenor never filed a petition for 
review. 


10 See Pet. Initial Br., p. 23. 
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Contrary to Intervenor’s argument, Sections 19(a) and 
(b) do contemplate finality as to Respondent’s powers of 
abrogation: (1) if no application for rehearing is filed 
within thirty days, orders are final as to all participants 
and as to Respondent; (2) if timely rehearing is sought 
but denied by Respondent, the orders are final as to all 
participants and as to Respondent; (3) if rehearing is 
denied and timely judicial review is sought, Respondent 
may modify its orders between the filing of the petition 
under Section 19(b) and certification of a record, but in 
the absence of filing of such a petition, the order remains 
final as to all participants and Respondent. Respondent’s 
May 29, 1961 Orders are so final in Petitioner’s dockets, 
and to find otherwise is to find that there never are final 
orders under the Act. 


Respondent secks to create the appearance that the May 
29, 1961 final Orders constituted hasty, ill-advised decisions, 
but that its August 30, 1961, and March 5, 1962 Orders 
were issued upon careful deliberation. The realities are 
quite different. The May 29, 1961 final Orders issued after 
nearly two and one-half months of careful deliberation by 
Respondent upon the substantive issues raised by timely 
applications for rehearing upon the February 21, 1961 
Orders." On July 28, 1961, Respondent refused Inter- 
venor a rehearing upon the May 29, 1961 final Orders in 
Docket Nos. G-15641, G-15650, and G-15780," but neither 
Respondent nor Intervenor took any further action until, 
without any notice, Respondent issued sua sponte, the 
August 30, 1961 Orders upon a hasty, ill-advised, totally 
unsupported assumption that its May 29, 1961 final Orders 
had been improperly issued because certain potentially in- 
terested persons had not been given adequate opportunity 


11 With respect to Petitioner’s applications for rehearing, Respondent was 
careful to prevent Scetion 1.34(c) of its Rules from operating. Within the 
thirty day period, Respondent, on April 14, 1961, granted Petitioner’s appli- 
cations for rehearing (R. 392-394). 


12 Applications for rehearing upon the May 29, 1961 Orders were not filed 
in Docket Nos. G-16065, G-16066, and G-16067, 
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to participate (R. 648, 704). On March 5, 1962, Respondent 
itself decided that this assumption was erroneous (R. 706), 
but nevertheless proceeded with ‘‘reconsideration’’ of the 
substantive issues finally decided on May 29, 1961. There- 
upon, ‘‘refunds’’ were ordered although the only evidence 
adduced subsequent to the May 29, 1961 final Orders sup- 
ports the May 29, 1961 final decisions (R. 470-473). 


Now, as each claim of authority to so revoke substan- 
tive orders is demolished, Respondent conjures a new claim. 
It first relied upon the last sentence of Section 19(a) because 
petitions for review had been filed (R. 477), but these were 
in other proceedings by persons not even parties to Peti- 
tioner’s proceedings, and this theory thus was not appli- 
cable to Petitioner’s dockets. Respondent next argued that 
this sentence applies even where no petitions for review 
have been filed and the time for filing has expired."* When 
this claim was demolished, Respondent introduced its 
‘‘blank check’? interpretation of Section 16 of the Act. 


If there is to be stability or order in administration of 


the Act, there must be predictable finality to final substan- 
tive decisions in rate eases. Petitioner interprets Section 
19 as prescribing the required predictable finality, and as 
consistent with sound administrative practice, diligent 
pursuit of remedies, due process, and fair play. Respond- 
ent’s claim that the Act does not require that final substan- 
tive decisions have any predictable finality contradicts the 
Act, is inconsistent with any orderly administrative process 
or fair play, and must be rejected. 


Il. THE SECTION 4(e) ISSUE 


Respondent sees no ‘‘recognized legal terminology”’ as 
to substantive invalidity of the March 5, 1962 Orders (Resp. 
Br., p. 15). Due process is an eminently clear term, and 
underlying errors are recognizable: (1) unlawful reversal 
and retroactive application of substantive interpretation; 


13“¢Commission Reply to Objections to Dismissal,’’ filed March 7, 1962, in 
Nos. 16,510, 16,538, 16,787, and 16,794, p. 2. 
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(2) failure to make findings upon and consider controlling 
rate schedules and agreements; (3) failure to make findings 
upon and consider facts and principles relevant even to a 
“‘standard’’ of ‘‘competing equities’’?; and (4) denial of 
hearing under Section 4(e). 


A. Respondent Cannot Divorce Itself From Its Actions in 1958 


“Underlying fabrie’’ will not cloak the issues (cf, Resp. 
Br., pp. 10-15). Validity of the March 5, 1962 Orders does 
not turn upon the general principle that an agency may 
disallow a cost in fixing rates. No one ‘‘econtest[s] this 
view as a general principle’? (Resp. Br., p. 14), but 
exercise of such power must rest upon responsible inquiry, 
tests of reason, and sufficient findings and decisions. The 
March 5, 1962 Orders have no such bases. 


First, no argument can change this into a typical situa- 
tion in which management incurs costs without participation 
and concurrent statements by a regulatory body, which 
only thereafter sits in objective judgment. In 1958, Peti- 
tioner was at the mercy of volatile State taxing power on 
one hand, and the Federal rate authority on the other. 
From the outset, Respondent interjected itself into the 
process of decision; held conferences with State officials; 
issued documents intended to influence actions by others at 
the only time decisions could have been made; and was not 
an aloof, uninvolved body. Having so interjected itself 
in 1958, Respondent cannot disavow today the impact of 
its own actions in retrospective weighing of ‘‘managerial 
judgment.”’ 


Second, Respondent argues ‘‘refunds’’ were “‘eminently 
reasonable’’ (Resp. Br., p. 14), but does so with hindsight 
characterizations unsupported by history of actions of 


14 Respondent ’s discussion in cases involving producers is unclear in view 
of Respondent’s current conclusions that it need not apply ‘‘traditional 
public-utility cost-of-service’’ principles in regulating producers’ rates. Sec 
State of Wisconsin v. FPC, .... U.S. App. D.C. ...., 303 F. 2d 380 (1962), 
cert. granted and pending, 82 S. Ct. 1139 (1962). 
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the taxpayers, State, and Respondent—e.g., that taxpayers 
‘unilaterally’? made decisions, or had little ‘¢self-interest”’ 
to resist the taxing authority, ete. (Resp. Br., pp. 10-14). 
Sufficient findings would show, as the record does, that 
such characterizations are without foundation. Thus, Re- 
spondent now claims producers had no “economic self- 
interest’’ to ‘‘minimize”’ State taxes, but in fact producers 
obtain only partial reimbursement, and the situation in 
1958 included the very real possibility (then recognized by 
Respondent) of State imposition of other additional taxes 
(R. 424). Under then prevailing “¢eost-of-service’’ meth- 
ods, such taxes would have been absorbed and then 
included in allowable costs in fixing producers’ rates under 
the very principles Respondent now cites (R. 710). Ac- 
cordingly, there is no basis for implying Petitioner irre- 
sponsibly ignored impact on its costs and rates, or what 
Respondent now terms the State’s ‘‘simple protest pro- 
eedure.”? (Cf. Resp. Br., fn. 11, p. 14, and Act No. 3, Ex. 
Sess., 1958, 47 La. Rev. Stat. § 681.1). 


Third, and most important, the March 5, 1962 Orders 
do not purport to be based on this principle of disallow- 
ance of a cost, as applied in a formal Section 4(e) proceed- 
ing. The Orders state a conclusion to require ‘¢refunds’”’ 
upon ‘“‘competing equities,’ and that conclusion must be 
tested on such grounds only. Sunray Mid-Continent Oil 
Co. v. FPC, 353 U.S. 944 (1957) ; Securities & Exchange 
Commission v. Chenery Corp., 318 U.S. 80 (1943). That 
conclusion was not ‘‘reasonable,’? and Respondent cannot 
now divorce itself from the record by invoking a ‘‘general 
principle’? not even at issue. 


B. Respondent's Orders Cannot Be Sustained on the Basis of 
Alleged “Equitable Considerations” 

Respondent seeks to avoid effect of its actions since 1958 
with claims (a) that it did or said nothing upon which 
taxpayers relied in paying without protest and suits; and 
(b) that no basis exists for asserting ‘estoppel’? (Resp. 
Br., pp. 15-22). The record demonstrates otherwise; even 
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though they may have been naive to an extent that will 
not be repeated, taxpayers did place credence in public 
statements and orders issued in 1958. Respondent’s argu- 
ments run counter not only to these facts, but also to provi- 
sions of Section 4(e). 


Respondent now argues that “‘suspension’’ orders issued 
in July, 1958 (e.g., R. 151 -153) embodied a final substan- 
tive decision to require ‘refunds’? regardless of subse- 
quent events or of absence of refunds by the State. The 
argument has two major defects: (a) to the extent these 
orders embodied a policy, the Commissioners consistently 
gave them the opposite interpretation, and (b) such a final 
order for refunds at the very threshold under Section 4(e) 
would have been unlawful. Specifically, 


(a) The face of the July, 1958 orders refers to under- 
takings as to ‘‘such refunds as may be ordered’ by subse- 
quent ‘‘final order’? of the Commission (R. 152) ; Respond- 
ent has successfully maintained that such threshold orders 
do not decide merits or amounts to be refunded, merely 
initiate proceedings, and are interlocutory, non-review- 
able orders. If orders here secretly embodied a final 
decision to require refunds regardless of refunds from 
the State, such decision is not apparent on their face, was 
not otherwise communicated, and would have been a caleu- 
lated entrapment which Respondent would wave aside, 
stating that producers ‘‘may not have been sufficiently 
aware of the finality of their commitments”’ (Resp. Br., p. 
21). Respondent does not note the implications, which 
are that the Commission would have been issuing orders 
with one secret meaning, but at the same time advising 
State officials the orders meant just the opposite. Such 
implications and the face of the orders refute Respondent’s 


argument. 


15 Respondent cites four such cases, including Teras Gas Transmission 
Corp. v. FPC, 102 U.S. App. D.C. 59, 250 F. 2d 27 (1957) ; other cases include 
Stanolind Oil § Gas Co. v. FPC, 236 F. 2d 824 (Sth Cir, 1956); Continental 
Ou Co. v. FPC, 236 F. 2d 827 (5th Cir, 1956); Hunt Ow Co. v. FPC, 236 F. 
2d 828 (Sth Cir. 1956). 
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(b) The Orders of May 29, 1961, by the Commission 
which entered the 1958 suspension orders, made clear that 
the 1958 orders did not embody a decision to require ‘‘re- 
funds’? not refunded by the State, but were intended solely 
to preserve power to order refund of such amounts as the 
State might refund (R. 425). 


(ec) Suspension orders are entered ex parte; Section 
4(e) requires a hearing thereafter and that only after 
hearing may the Commission order total or partial refunds ; 
Respondent’s argument thus requires an assumption that 
the Commission made a final decision in advance of hear- 
ing with deliberate intent not to follow Section 4(e) pro- 
cedures—an assumption not possible. 


(d) If the July, 1958, orders were a final decision as 
to refunds, such decision was not to require “‘refunds’’ if 
the State made none, and not to require taxpayers indi- 
vidually to protest and institute litigation against the State; 
this was the position publicly expressed to the Louisiana 


Collector (R. 163, 165), and in simultaneous interpreta- 
tions of policy as to the taxes. Thus, on September 4, 
1958, in Re Transcontinental Gas Pipe Line Corporation, 
et al., 200 FPC 264, in which Petitioner was a party, the 
Commission stated (20 FPC at 277): 


“The Commission is advised that litigation is being 
instituted to challenge the constitutionality of the said 
Act. * * * it is fair and reasonable to attach to the 
certificates . . . the condition that the applicants 
promptly refund to Transco that portion of the initial 
rate and charge, constituting the reimbursement for 
the additional tax above described paid by Transco 
should such tax be held invalid and refunded by the 
State of Louisiana; .. .”’ (Emphasis supplied.) 


On October 19, 1958, the Commission expressed the same 
policy in Re American Louisiana Pipeline Co., et al., 20 
FPC 475, 482, and on December 23, 1958, in Re Wm. T. 
Burton Industries, Inc., 20 FPC 863, 864. Accordingly, if 
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Respondent’s current argument were correct, the Commis- 
sion in 1958 deliberately would have applied one decision 
to one group of Louisiana sales, and a diametrically oppo- 
site decision to other sales. Such obviously would have 
exposed the Commission to charges of preference and dis- 
crimination. 


Respondent also argues that taxpayers did not, in fact, 
rely upon Commission pronouncements (Resp. Br., pp. 17- 
22). No record item supports this contention. Communica- 
tions with Louisiana officials were formally approved by 
the Commission, and were and are available as publie docu- 
ments under the Commission’s own Rules, as were the 1958 
certificate orders (18 C.F.R. § 1.36(c)). Nevertheless, Re- 
spondent says it ‘‘defies reason”’ that these expressions by 
the Commission would result in payment without protest, 
but that reliance did not defy the ‘‘reason”’ of the Commis- 
sion until March 5, 1962, and such interpretation was by 
the Commission which issued the documents in question. 


In this regard, Respondent now argues that references 
to pipeline companies in the October 28, 1958, letter 
changed substance of the letter of October 2, 1958, and even 
opening paragraphs of the October 28, 1958 letter (Resp. 
Br., pp. 19-20). This amounts to an argument that the 
Chairman was deliberately misleading by saying one thing 
in one letter or paragraph and another in the next. How- 
ever, in context the reference was not so incredible. The 
Chairman stated the Commission had been advised “by a 
number of pipeline companies’’ of intentions to test the 
tax (R. 166); the opinions cited involved pipeline com- 
panies’ rates, not producers such as Petitioner, and merely 
explained to the State why those pipeline companies were 
doing so. In those cases, a question of disallowance arose 
from Staff objection to a tax payment as a “non-recurring 
cost”? (Re El Paso Natural Gas Company, 13 FPC 421), 
and this expense was disallowed in computing ‘‘test-year”’ 
costs for fixing future rates. There is no indication that 
this resulted in imposition, as here, of a retroactive re- 


fund, and the reference was read in 1958, and can be read 
now, only with reference to the statement in the next para- 
graph as to the ‘‘number of pipeline companies’’ already 
testing the tax. Neither the cases, nor the Chairman’s 
language, notified the State that all Louisiana producers 
should change course, and for producers, the Commission 
continued to express the policy set out on October 2, 1958, 
and repeated through December, 1958, in producers’ pro- 
ceedings, supra. 


In the focus of July-December, 1958, the interpretations 
now urged by Respondent were non-existent. Respondent 
thus asserts that ‘‘no further action or statement’’ was 
made by the Commission between October 29, 1958, and 
February 21, 1961 (Resp. Br., p. 21). To the contrary, in 
the focal period, the Commission issued the orders cited 
supra, setting out its intentions as to refunds, and through- 
out, the Commission’s advice to the State and producers 
was thus clear and consistent, not merely a bundle of 
‘‘placatory,’’ misleading ambiguities. 


This Orwellian reconstruction concludes with argument 
that ‘‘estoppel’’ cannot be used, because, as Respondent 
puts it, no one could ‘‘act in reliance on any action or 
statement by the Commission’? (Resp. Br., pp. 15, 22). 
The record shows this conclusion is erroneous and will not 
pass a test of ‘‘equitable considerations.’’ An invalid 
change and retroactive application of substantive conclu- 
sions falls within what Respondent terms ‘‘exceptions to 
the general rule’? (Resp. Br., p. 22). Respondent thus 
refers to National Rifle Association v. Young, 77 U.S. App. 
D.C. 290, 134 F. 2d 524 (1943), but not to conditions there 
stated. 


Here, there is ‘‘showing”’ that in 1958 the Commission 
was advising producers and State authorities that it was 
not requiring protest and litigation by every taxpayer, 
and that its orders would apply only to such funds the 
State refunded. Acting thereon, Petitioner made pay- 
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ments, and the Commission on May 29, 1961, issued final 
Orders requiring refunds only as to funds the State re- 
funded. On March 5, 1962, ruling changes, but far too 
late to wipe out effect of what the agency did and said 
when persons were required to act in 1958. 


Rules of ‘‘elementary fairness’? are applied when pri- 
vate persons must so act upon statements of public officials. 
Moser v. United States, 341 U.S. 41, 47 (1951). Retro- 
active application of such a change may be prohibited even 
where Federal bodies are involved. See, eg., United 
States v. Atlantic Refining Co., 360 U.S. 19, 23-24 (1959); 
Vestal v. Commissioner, 80 U.S. App. D.C. 264, 152 F. 2d 
132 (1945) ; N.L.R.B. v. Guy F. Atkinson Co., 195 F. 2d 141 
(9th Cir. 1952); Lesavoy Foundation v. Commissioner, 238 
F. 2d 589 (3rd Cir. 1956); Seaton v. The Texas Company, 
103 U.S. App. D.C. 163, 256 F. 2d 718 (1958). 


C. The Refund Orders Were Entered Without Consideration of 
Controlling Isues and the Requisite Section 4(e) Hearing 


As below, Respondent seeks to interpret objections as 
going to form of ‘‘hearing’’ only (Resp. Br., pp. 24-28). 


Petitioner objects because Respondent refused to con- 
sider or make findings upon controlling rate schedule pro- 
visions (Pet. Initial Br., pp. 30-32), which bind both buyer 
and seller to share incidence of State taxes, including pay- 
ments the State will not refund. Respondent did not 
examine these provisions (R. 711), and so states (Resp. Br., 
p. 26). The Courts have held that such “contentions”? are to 
be taken ‘‘seriously’’ under Section 4(e). United Gas Pipe 
Line Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956) ; 
Umted Gas Pipe Line Co. v. Memphis Light, Gas & Water 
Division, 358 U.S. 103 (1958); Portsmouth Gas Co. v. 
FPC, 101 U.S. App. D.C. 99, 247 F. 2d 90 (1957); Tyler 
Gas Service Co. v. FPC, 101 U.S. App. D.C. 184, 247 F. 24 
590 (1957). Respondent may set aside a contract rate and 
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impose a different rate, but prerequisites are findings as 
to such contract rights and justness and reasonableness, 
and a conclusion that the contract rate is unjust and un- 
reasonable. United Gas Pipe Line Co. v. Mobile Gas Serv- 
ice Corp., supra. A process omitting even the first con- 
sideration of basic provisions is not in accord with statu- 
tory requirements. 


Petitioner also objects to absence of findings upon facts 
and principles relevant to ‘‘competing equities’? between 
Petitioner and Intervenor (Pet. Initial Br., pp. 32-35). 


Respondent now contends that a ‘‘final substantial deci- 
sion’? was made in July, 1958, in advance of any hearing 
(Resp. Br., pp. 15-22), but argues that absence of oral 
argument is all that should be of concern (Resp. Br., pp. 
95.28). Aside from reconciling these arguments, the rec- 
ord of the cumbersome process below does not bear out 
views that it was adequate to ‘‘develop all relevant facts’’ 
(Resp. Br., p. 24). There is no parallel in Mississippi River 
Fuel Corporation v. FPC, 108 U.S. App. D.C. 284, 281 F. 
2d 919 (1960), where the question was interpretation of an 
order produced by a Section 4(e) hearing, conferences, and 
a settlement. Here, the process clearly falls within the 
class of short-circuit attempts condemned in Mississippi 
River Fuel Corp. v. FPC, 202 F. 2d 899, 901-902 (3rd Cir. 
1953). 


CONCLUSION 


It may be that dealings with the agency are now but a 
‘‘gamble,’? as Respondent says (Resp. Br., p. 17). How- 
ever, this state of affairs can exist only if the Courts sus- 
tain Respondent’s claims that: (1) Respondent is free to 


16 Absence of findings has rendered argument difficult even for Respondent 
which seems to question dates of letters, checks, and endorsements (Resp. Br., 
pp. 24-25). If Respondent had considered facts below, it would know that 
in the normal course of business, there is a routine lag of several weeks in 
procedures of physical delivery of gas, transmittal of measurement and 
billings, transmittal of checks, and endorsement (R. 83, 107). 
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change its final orders retroactively at any time it sub- 
jectively concludes its past decisions were ‘‘misguided’’; 
(2) despite public statements of interpretation, regulated 
companies err in acting in accord with such statements and 
may be required to comply with an opposite decree at a 
later date; and (3) refunds may be ordered without com- 
pliance with Section 4(e). Such propositions do not ac- 
cord with the Act, requirements of due process of law, or 
sound administration of a regulatory statute. 


For the foregoing reasons, and those set forth in its 
Initial Brief, Petitioner submits that the “‘refund”’ Orders 
are invalid and must be reversed and set aside. 


Respectfully submitted, 


J. P. Hammonp 

Wituiam H. Emerson 
511 South Boston Avenue 
P. O. Box 591 
Tulsa 2, Oklahoma 


Wrium J. Grove 

Carrot L. GruuiaM 
600 Munsey Building 
Washington 4, D. C, 


Attorneys for Petitioner 


October 1, 1962 
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APPENDIX 


A. Natural Gas Act: 


ADMINISTRATION Powers or Commission; RULEs, 
REGULATIONS, AND ORDERS 


Sec. 16. The Commission shall have power to perform 
any and all acts, and to prescribe, issue, make, amend, and 
rescind such orders, rules, and regulations as it may find 
necessary or appropriate to carry out the provisions of 
this act. Among other things, such rules and regulations 
may define accounting, technical, and trade terms used in 
this act; and may prescribe the form or forms of all state- 
ments, declarations, applications, and reports to be filed 
with the Commission, the information which they shall 
contain, and the time within which they shall be filed. Un- 
less a different date is specified therein, rules and regula- 
tions of the Commission shall be effective thirty days after 
publication in the manner which the Commission shall pre- 
scribe. Orders of the Commission shall be effective on 
the date and in the manner which the Commission 
shall prescribe. For the purposes of its rules and 
regulations, the Commission may classify persons and mat- 
ters within its jurisdiction and prescribe different require- 
ments for different classes of persons or matters. All rules 
and regulations of the Commission shall be filed with its 
secretary and shall be kept open in convenient form for 
public inspection and examination during reasonable busi- 
ness hours. [52 Stat. 830 (1938) ; 15 U.S.C. § 7170] 


B. FPC Rules of Practice and Procedure (18 C.F.R.): 


1.13 Time; extensions of time; issuance of orders 


(ec) Effective dates of orders. Orders of the Commis- 
sion shall be effective as of the dates of issuance unless 
otherwise specifically provided in the orders. 

1.30 Decisions 


(d) Final decisions. All decisions of the Commission 
shall be final (subject only to application for rehearing 
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provided for by the statute under which the proceeding 
is initiated and conducted), except tentative decisions that 
may be issued in rule-making or determining applications 
for initial licenses as herein provided. Final decisions 
shall include: 


(1) Decisions by the Commission in proceedings in which 
the Commission has presided at the reception of evidence; 


(2) Decisions upon appeal of intermediate decisions to 
the Commission by the parties or staff counsel, by filing 
exceptions in the manner and time provided by $1.31, or 
upon review initiated by the Commission within 10 days 
next following the expiration of the time for filing excep- 
tions under the aforesaid section, or such other time as the 
Commission may fix in specific cases ; 


(3) Intermediate initial or tentative decisions, upon the 
expiration of the time provided for an appeal to or review 
by the Commission without such appeal or review having 
been initiated ; 

(4) Decisions by the Commission in rule-making or 
initial licensing proceedings, in which the Commission 
omits the intermediate decision procedure upon a finding 
that due and timely execution of its functions imperatively 
and unavoidably so requires; 

(5) Decisions by the Commission in proceedings in 
which the intermediate decision procedure has been omitted 
in accordance with paragraph (¢) (1) and (3) of this 
section. 

[Subparagraph (5) amended by order 175, 19 F.R. 5218, 
Aug. 18, 1954] 

(6) Decisions by the Commission in shortened proceed- 

ings as provided in § 1.32. 


1.34 Application for rehearing 


(c) Action on. Unless the Commission acts upon the 
application for rehearing within thirty days after it is filed, 
such application shall be deemed to have been denied. 
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Frpreay-Powrr Commission, Respondent. 


On Petition for Review of Orders of the 
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Cert. Joint 
Record Appendix 
Page Page 
I. GENERAL ORDERS AND DocuMENTS MATERIAL 
TO ALL CasEs;: 


Order No. 206, ‘‘Order Modifying Rules 
and Regulations With Respect to Supple- 
ments Reflecting the Addition to the 
Louisiana State Gas Gathering Tax,’ is- 
sued July 11, 1958 

Louisiana Collector Roland’s Letter to 
FPC, dated September 23, 1958 


FPC Letter of October 2, 1958 to Louisiana 
Collector Roland 


FPC Letter of October 28, 1958 to Louisi- 
ana Collector Roland 


Order of February 21, 1961—‘‘Order Re- 
quiring Refunds and Terminating Pro- 
ceedings’ 


Order of April 14, 1961—‘‘ Order Granting 
Applications for Rehearing’’ 


Order of May 29, 1961—‘‘ Order Modifying 
Order Requiring Refunds and Terminating 
Proceedings and Denying Interventions’’ 


Order of August 30, 1961—‘‘Order Reopen- 
ing Proceedings and Permitting Interven- 


Order of October 31, 1961—‘‘Order Deny- 
ing Motions for Reconsideration’’ 


Notice of November 6, 1961—‘‘Notice of 
Proceedings and Fixing Time for Inter- 
vention’’ 
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Order of March 5, 1962—‘‘ Order Requiring 
Refunds in Certain Proceedings and Ter- 
minating All Proceedings’’ 169 


Order of April 13, 1962—‘‘Order Denying 
Application for Rehearing’’ 


Order of April 26, 1962—‘‘Order Denying 
Applications for Rehearing and Granting 
Extension of Time’”’ 


II. DocuMENTS PERTINENT TO PETITIONER PAN 
AMERICAN PETROLEUM CORPORATION AND 
INTERVENOR UNITED FUEL GAS COMPANY: 


Supplement No. 7 to Pan American Petro- 
leum Corporation FPC Gas Rate Schedule 


Excerpt from United Fuel Gas Company 
Contract of February 8, 1956, and FPC 
Gas Rate Schedule No. 190 71,80-83, 93 


Sample Billing 107 


Supplement No. 3 to Pan American FPC 
Gas Rate Schedule No. 190 


Supplement No. 8 to Pan American FPC 
Gas Rate Schedule No. 14 


Order for Hearing, Suspending Proposed 
Changes in Rates, ete., Docket No. G-15641 


Agreement and Undertaking of Pan Ameri- 
can Petroleum Corporation 


Petition of United Fuel Gas Company for 
Leave to Intervene, Docket No. G-15641 ... 


Letter of State of Louisiana Collector 
Roland to Federal Power Commission, Sep- 
tember 23, 1958 
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Letter of Federal Power Commission to 
Louisiana Collector Roland, October 2, 1958 


Letter of Federal Power Commission to 
Louisiana Collector Roland, October 28, 1958 


Order Permitting Intervention of United 
Fuel Gas Co., Docket Nos. G-15641, et al. .. 


Order Requiring Refunds and Terminating 
Proceedings, Docket Nos. G-15546, et al. .. 


Petition of Pan American Petroleum Cor- 
poration for Declaratory Order, etc., Docket 
Nos; G-15641,, €¢ Gl. cscccccccccescceecees 


Application of Pan American Petroleum 
Corporation for Rehearing of Commission 
Order Issued February 21, 1961, Docket 
Nos. G-15641, et al. .......cceceeecccees 


Order Granting Applications for Rehearing, 
Docket Nos. G-15546, et al. .........00005 


Order Modifying Order Requiring Refunds 
and Terminating Proceedings, etc., Docket 
Nos, G-15546, et al. .... 02. e ee eee eee eee 


Application for Rehearing by United Fuel 
Gas Company, Docket Nos. G-15546, et al. .. 


Protest of Pan American Petroleum Corpo- 
ration, Docket Nos. G-15546, et al. ........ 


Letter of Federal Power Commission to 
William H. Emerson, August 1, 1961 


Order Reopening Proceedings and Permit- 
ting Interventions, Docket Nos. G-15546, 
Cb lectern eeeus se Sheweeseee neediness 


Application for Rehearing by Pan Ameri- 
can Petroleum Corporation of Commission 
Order Issued August 30, 1961, Docket Nos. 
GeISG41 eb Ole Sscccie states Saidic bb aisiecier caress 
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Statement of Position of Pan American 

Petroleum Corporation upon Commission 

Order Issued August 30, 1961, Docket Nos. 

GelSG41, €P GL swine ue asn ee eee as 


Statement of Position of United Fuel Gas 
Company as Intervenor, Docket Nos. G- 
15546,) etl asa pec teaen ce cikaaeene ss 


Orders Denying Motions for Reconsidera- 
tion Issued October 31, 1961, Docket Nos. 
Ge1S D463 eb) Ghee Sa hetisie sis eiersuslnte eee’ Lae 


Reply of Pan American Petroleum Corpo- 
ration to Statements of Position, Docket 
Nos. G-15641, et al. occ. cee eee eee eee 


Reply to Statements of Position by United 
Fuel Gas Company, Docket Nos. G-15546, 
CE Gl sre Moss vateshe wales eyehatns ia cere oh RE 


Notice of Proceedings and Fixing Time for 
Intervention issued November 6, 1961, 
Docket Nos. 15546, et al. ...... cece eee ee 


Order Requiring Refunds in Certain Pro- 
ceedings and Terminating all Proceedings 
issued March 5, 1962, Docket Nos. G-15546, 
CEG: calotans whe crt ord 3/6 bievora ale olels ecwieinvere we see 


Application for Rehearing by Pan Ameri- 
can Petroleum Corporation upon Commis- 
sion’s Order issued March 5, 1962, Docket 
Nos. G-15641, ef al. oo... ccc eee ee eens 


Order Denying Application for Rehearing 
issued April 13, 1962, Docket Nos. G-15641, 
CLA Sar bie Rove tick score Se ates ejaate Sei oe ree 


Letter of Transmittal Supplement No. 9 to 
FPC Gas Rate Schedule No. 174, Relative 
to Pan American Petroleum Corporation .. 
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Order for Hearing Suspending Proposed 
Change and Allowing Increased Rate, 
Docket No. G-15650 


Agreement and Undertaking of Pan Ameri- 
can Petroleum Corporation to comply with 
order making effective proposed rate 
changes 


Order Permitting Intervention issued De- 
cember 12, 1958, Docket Nos. G-14730, et al. 


Letter of transmittal relative to Pan Ameri- 
can Petroleum Corporation of Supplement 
No. 10 to FPC Gas Rate Schedule No. 173 


Order for Hearing and Suspending Pro- 
posed Change in Rate issued July 31, 1958, 
Docket No. G-15780 


Agreement and Undertaking of Pan Ameri- 
can Petroleum Corporation to comply with 
order making effective proposed rate 
changes 


Letter of Transmittal relative to Pan Amer- 
ican Petroleum Corporation in Supplement 
No. 10 to FPC Gas Rate Schedule No. 39 ... 


Order for Hearings, Suspending Proposed 
Changes and Allowing Increased Rates, 
Docket Nos. G-16033, et al. ............. 


Agreement and Undertaking, Docket No. 


Letter of Transmittal relative to Pan Amer- 
ican Petroleum Corporation in Supplement 
No. 9 to FPC Gate Rate Schedule No. 149.. 


Order for Hearing and Suspending Pro- 
posed Change in Rate, Docket No. G-16066 
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Letter of Transmittal relative to Pan Amer- 
ican Petroleum Corporation in Supplement 
No. 8 to FPC Gas Rate Schedule No. 32 ... 248 


Letter of Transmittal relative to Pan Amer- 
ican Petroleum Corporation in Supplement 
No. 9 to FPC Gas Rate Schedule No. 150 .. 


Agreement and Undertaking of Pan Ameri- 
can Petroleum Corporation to comply with 
Commission’s Order of August 21, 1958, 
Making Effective Proposed Rate Changes .. 


. DocumENTs PERTINENT TO PETITIONER SUN 
Om Company AND INTERVENORS TRANS- 
CONTINENTAL Gas Pipe LINE CORPORATION 
AND Texas Gas TRANSMISSION CORPORATION : 


Sun Oil Company FPC Gas Rate Schedule 


Supplement No. 17 to Sun Oil ompany 
FPC Gas Rate Schedule No. 51 


Sun Oil Company, FPC Gas Rate Schedule 


Supplement No. 3 to Sun Oil Company 
FPC Gas Rate Schedule No. 71 


Order for Hearing, Suspending Proposed 
Changes in Rates, and Allowing Increased 
Rates to Become Effective, Sun, G-15632, 
issued July 31, 1958 


Transmittal Letter of August 12, 1958 from 
Sun to FPC 


Agreement and Undertaking, etc., G-15632, 
Sun Oil Company 
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Application for Rehearing and Stay, Sun, 
G-15682, ef Ql. oc. cc ce cece cence cen eens 


Petition of Transcontinental Gas Pipe Line 
Corporation for Leave to Intervene 


Application for Rehearing of Order of 
Transcontinental Gas Pipe Line Corpo- 
ration 


Application for Rehearing of Sun, G-15632, 
et al., received September 29, 1961 


Letter of October 9, 1961 from FPC to 
Sun accepting filing last above as motion 
for reconsideration, etc., G-15632, et al. ... 


Statement of Position of Intervenor Trans- 
continental Gas Pipe Line Corporation ... 


Application for Rehearing and Stay of Sun, 
Gi15546s ef alidecce Ack econ tas 


Sun FPC Gas Rate Schedule No. 93 


Supplement No. 2 to Sun FPC Gas Rate 
Schedule No. 93 


Order for Hearing, Suspending Proposed 
Changes in Rates, and Allowing Increased 
Rates to Become Effective, G-15633, issued 
July 31, 1958 


Agreement and Undertaking of Sun, G- 
15633, received August 14, 1958 


Petition to Intervene of Texas Gas Trans- 
mission Corporation 


Application for Rehearing of Texas Gas 
Transmission Corporation 


vii 


Cert. Joint 
Record Appendix 
Page Page 


2416 269 


2436 


Index Continued 


Cert. Joint 
Record Appendix 
Page Page 
Statement of Position of Texas Gas Trans- 
mission Corporation 
Response of Texas Gas Transmission Cor- 
poration 
Sun FPC Gas Rate Schedule No. 38 


Supplement No. 4 to Sun Oil Company 
FPC Gas Rate Schedule No. 38 


Sun FPC Gas Rate Schedule No. 75 


Supplement No. 2 to Sun Oil Company 
FPC Gas Rate Schedule No. 75 


Sun FPC Gas Rate Schedule No. 76 


Supplement No. 2 to Sun Oil Company 


FPC Gas Rate Schedule No. 76 


Order for Hearing, Suspending Proposed 
Changes in Rates, and Allowing Increased 
Rates to Become Effective, G-15743, issued 
July 31, 1958 


Agreement and Undertaking of Sun, G- 
15748, received August 14, 1958 


Sun FPC Gas Rate Schedule No. 44, re- 
ceived November 30, 1954 


Supplement No. 19 to Sun FPC Gas Rate 
Schedule No. 44 


Order for Hearing, Suspending Proposed 
Change in Rate, and Allowing Increased 
Rate to Become Effective, G-15768, issued 
July 31, 1958 


Agreement and Undertaking of Sun, G- 
15768, received August 14, 1958 
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{V. Documents PrerTINENT TO PETITIONER 


PHILLIPS PETROLEUM COMPANY: 
Application for Rehearing 
Article VII of Phillips Gas Sales Agreement 


Order for Hearing, Suspended Proposed 
Changes in Rate, ete. 


Agreement and Undertaking of Phillips 
Petroleum Company, ete. 


. DocuMENTS PERTINENT TO PETITIONER 
Union Texas Petroteum, Docker Nos. 
G-15833 anv G-16023: 


Tax Reimbursement Provision of Union 


Regulatory Bodies Provision of Union 
Texas Rate Schedule No. 2 


Supplement No. 8 Increasing Rate 
Order Suspending Change in Rate 


Application for Rehearing of February 21, 
1961 Order 


Statement of Position of Union Texas .... 


Reply of Union Texas ...............00 


Application for Rehearing of March 5, 1962 


Tax Reimbursement Provision of Union 
Texas Rate Schedule No. 3 


Regulatory Bodies Provision of Union 
Texas Rate Schedule No. 3 


Supplement No. 8 Increasing Rate 
Order Suspending Increased Rate 
Agreement and Undertaking 
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VI. DocumeNTsS PERTINENT TO PETITIONER 
Union Om Company OF CALIFORNIA: 


Union Oil Company of California, Docket 
No. G-15846, Order for Hearing Suspend- 
ing Proposed Changes in Rates, and Allow- 
ing Increased Rates to Become Effective, 
Issued August 14, 1958 

Union Oil Company of California, Docket 
Nos. G-15846 and G-15847, Motion for Re- 
consideration and Rehearing 


Union Oil Company of California, Docket 
Nos. G-15846, G-15847 and G-16074, State- 
ment of Position 

Union Oil Company of California, Docket 
Nos. G-15846, G-15847, G-16074, Petition 


for Rehearing 


Union Oil Company of California, Docket 
No. G-15847, Order for Hearing, Suspend- 
ing Proposed Changes in Rates, and Allow- 
ing Increased Rates to Become Effective, 
Issued August 14, 1958 


VII. Documents PERTINENT TO PETITIONER 
Texaco Inc., Docket Nos. G-15546, G- 
15547, G-15548, G-15680: 

Agreement of May 22, 1953 between 
Texaco Inc. and United Fuel Gas Company, 
Articles VII and XVIII only 


FPC Order for Hearing, Suspending Pro- 
posed Changes in Rates, ete., in Docket 
No. G-15546 only dated July 30, 1958 .... 


Petition of Texaco Ine. for Declaratory 
Order to Remove Uncertainty Arising From 
Commission Order of February 21, 1961, 
etc., of March 17, 1961 
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Texaco Ine. Application for Rehearing of 
the Commission Order of March 5, 1962 ... 


Resolution Adopted by the Board of Diree- 
tors of Texaco Inc. August 13, 1958 


Petition of United Fuel Gas Company for 
Leave to Intervene in Docket No. G-15548 
of August 18, 1958 


Agreement of January 14, 1955 between 
Texaco Ine. [Successor to Texaco Seaboard 
Ine.] and Transcontinental Gas Pipe Line 
Corporation, Article X only 


Order for Hearing, Suspending Proposed 


Change in Rate, ete., in Docket No. G-15680 
only dated July 31, 1958 


Petition of Texaco Seaboard Inc. for De- 
elaratory Order to Remove Uncertainty 
Arising From Commission Order of Feb- 
ruary 21, 1961 filed March 17, 1961 
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IN THE 


United States Court of Appeals 


For rae Disrricr or Cotumsra Crarcurr 


Nos. 16,787, 16,929, 16,978 


Pan AmeERIcAN PETROLEUM Corporation, Petitioner, 


v. 
Feperat Power Commission, Respondent. 


Unirep Furr Gas Company, Intervenor 


Nos. 16,794, 16,963, 17,006 
Sun Om Company, Petitioner, 
v. 
FeperaL Power Commission, Respondent. 
TRANSCONTINENTAL Gas Pree Line Corporation, Intervenor 


Texas Gas Transmission Corporation, Intervenor. 


No. 17,055 
Union On. Company or Catrrorni, Petitioner, 
v. 
FeperaL Power Commission, Respondent. 
Texas Gas Transmission Corporation, Intervenor 


Unirep Fue. Gas Company, Intervenor 


No. 17,118 
Texaco, Inc., Petitioner, 
v. 


Feperat Power Commission, Respondent. 


No. 17,268 


Union Texas PerroevM, a division of Allied Chemical 
Corporation, Petitioner, 


Vv. 


FeperaL Power Commission, Respondent. 


No. 17,298 
Pumurrs Perroteum Company, Petitioner, 
v. 
FeperaL Power Commission, Respondent. 
Texas Gas Transmission Corporation, Intervenor 


Unrrep Fver Gas Company, Intervenor 


Mempuis Licut, Gas AND Water Drvision, or THE Crry oF 
Memruis, TENNESSEE, Intervenor 


TRANSCONTINENTAL Gas Pree Live Corporation, Intervenor. 


On Petition for Review of Orders of the 
Federal Power Commission 


JOINT APPENDIX 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; 
Frederick Stueck, William R. Connole, Arthur Kline 
and John B. Hussey. 


In the Matter of 


The Louisiana State Gathering Tax (Act No. 8, Louisiana 
Law of 1958, Amending Title 47 of the Louisiana 
Revised Statutes of 1950) [House Bill No. 303] 


Order No. 206 


Order Modifying Rules and Regulations With Respect to 
Supplements Reflecting the Addition to the Louisiana 
State Gas Gathering Tax 


(Issued July 11, 1958) 


Pursuant to Act No. 8 of 1958 (House Bill No. 303), of 
the State of Louisiana, as approved on June 16, 1958, 
amending Title 47 of the Louisiana Revised Statues of 1950, 
an additional ‘‘excise, license or privilege tax for the privi- 
lege of engaging’’ in the “business”? of “gathering gas 
produced”’ in Louisiana is levied ‘‘at the rate of one cent 
(1¢) per thousand (1,000) eubie feet (corrected to a base 
pressure of 15.025 pounds per square inch, absolute pres- 
sure)’ of gas gathered within the State of Louisiana, for 
a period of two years beginning August 1, 1958 and con- 
tinuing through July 31, 1960, (unless made non-operative 
sooner as provided in the subject law). 


The incidence of such tax may result in increases in the 
rates paid by the purchasers under all rate schedules gov- 
erning sales of natural gas produced in Louisiana, subject 
to the jurisdiction of the Commission, which contain provi- 
sions whereby the buyer is to reimburse the seller for any 
portion of such additional tax. The Natural Gas Act and 
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Section 154.94 of the Commission’s Regulations thereunder 
make it mandatory that any such proposed increased rates 
be timely and properly filed with the Commission. 


To simplify the proposed required changes in rates, the 
Commission deems it expedient and in the public interest 
to waive the 30-day notice requirement under Section 4 (d) 
of the Act and Section 154.94 of the Commission’s Regu- 
lations and to eliminate, to the extent feasible, the data and 
information thereby required to be submitted in support of 
any proposed changes in rate based upon said Act No. 8, 
to be ffective August 1, 1958. 


Accordingly, a natural-gas company, in submitting a 
supplement to any of its effective rate schedule on file with 
the Commission to reflect as of August 1, 1958, the statu- 
tory addition of one cent (1¢) per Mef to the present gath- 
ering tax may, notwithstanding other provisions of the 
Commission’s Rules and Regulations, make such filings as 
hereinafter provided. 


A number of affected natural-gas companies have ad- 
vised the Commission that litigation is to be instituted 
challenging the constitutionality of the aforesaid Act No. 8 
of 1958 of the State of Louisiana. In view of this fact, 
and to assure appropriate refunds, in the event said Act 
No. 8 of 1958 should be declared unconstitutional by final 
judicial decision, of payments made pursuant to rate sched- 
ule changes proposed as a result of such legislation, the 
Commission proposes to suspend for one day beyond the 
date they would otherwise become effective any such rate 
schedule changes. 


The Commission finds: 


It is appropriate and in the public interest in the ad- 
ministration of the Natural Gas Act (a) to waiver the 30- 
days notice requirement set forth in section 4 (d) of the 
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Natural Gas Act and Section 154.94 of the Commission’s 
Regulations with respect to the filing of any appropriate 
supplement reflecting the addition of one cent (1¢) to the 
Louisiana gathering tax, effective August 1, 1958, provid- 
ing such filing is made on or before August 1, 1958; and 
(b) with respect to the filing, whether before or after Au- 
gust 1, 1958, of any appropriate supplement reflecting the 
additional Louisiana gathering tax to submit 3 copies of 
the data in the form set forth below, in lieu of the data 
required by Section 154.94(e) of the Commission’s Regu- 
lations. 


1. This filing is submitted pursuant to Commission Order 
No. to reflect % reimbursement of the addi- 
tional Louisiana gas gathering tax of one cent (1¢) 
per Mef effective August 1, 1958 levied by Act No. 8 
of 1958 of the State of Louisiana (House Bill No. 303). 


. Such reimbursement is provided by Section of 
the contract dated between 


and 


on file with the Commission and designated 
FPC Gas Rate Schedule No. 


. A copy of this filing was served on the buyer as re- 
quired by the Commission’s Regulations on 


. Comparison of rates prior to and subsequent to such 
change in rate (Cents per Mcf) at 15.025 psia: 


Base Price Tax Reimbursement Total Price 
Date Per Mef Per Mef Per Mef 


July 31, 1958 
August 1, 1958 


Sales for 12 months ended April 30, 1958 
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The Commission orders: 


Rate schedule changes reflecting the incidence of the 
additional one cent (1¢) per Mef gathering tax of the State 
of Louisiana as of August 1, 1958, if filed on or before 
August 1, 1958 may be filed on less than the 30 days’ notice 
required by Section 4 (d) of the Natural Gas Act and in 
accordance with the findings of this order. 

By the Commission. 
J. H. Gurrwe 
Joseph H. Gutride, 
Secretary. 
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LETTER OF TRANSMITTAL 
June 27, 1958 
Notice relative to Pan American Petroleum Corporation 
FPC Gas Rate Schedule No. 78 (Pan American Con- 
tract No. 28,518 Valentine Field, Lafourche Parish, 
Louisiana. 
Supplement No. 7 to FPC Gas Rate Schedule No. 78 


Secretary 
Federal Power Commission 
Washington 25, D. C. 


Dear Sir: 


1. Subject to all of the reservations set out in the appli- 
cation for a Certificate of Public Convenience and Neces- 
sity in FPC Docket No. G-4898 and in the original filing 
of the above described contract as a Rate Schedule and 
while denying that it is a natural gas company under the 
Natural Gas Act, or that it is subject to the jurisdiction of 
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the Commission with respect to the transaction described 
herein, Pan American Petroleum Corporation (Pan Ameri- 
can), as an independent producer, pursuant to Section 
154.94 of the Commission’s Regulations under the Natural 
Gas Act, hereby gives notice to be effective Aucusr 1, 
1958, to the Federal Power Commission and to the public 
of the effectiveness of a change in the price with respect to 
the sale of gas under the above-identified Gas Rate 
Schedule. 


2. This notice is solely to reflect the change in price 
occurring by reason of the imposition upon applicant of 
the 1¢ per mef increase in the Louisiana gas gathering 
tax, imposed under House Bill 303, Acts, Louisiana Legis- 
lature, 1958, Act No. 8, and which increased tax is effective 
August 1, 1958. 
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Under the gas sales contract with ‘reference to which 
this filing is made, the purchaser is contractually obligated 
to reimburse the seller for three-fourths (34ths) of any 
increase in occupation taxes of this kind, which tax reim- 
bursement provision applies to the tax increase herein 
involved. 


After such tax increase becomes effective on August 1, 
1958, and after the application of the tax reimbursement 
provision hereinabove referred to, the price under this 
contract will be 18.95¢ per mef at 15.025 psia. 


The price presently authorized under this contract has 
been suspended heretofore by the Commission but such 
suspension period has expired and such price is presently 
being collected by Pan American pursuant to its agree- 
ment and undertaking to refund such price increase or in- 
creases in accordance with the Commission’s order or 
orders. Pan American prays that the tax reimbursement 
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covered by this filing be made effective by the Commission 
in such manner as to be excluded from such corporate un- 
dertaking or undertakings and reports thereon, heretofore 
or hereafter filed, applicable to price increases under this 
contract. The foregoing is sought solely because of the 
obviously involuntary nature of the tax increase herein con- 
cerned and because of the clear lack of any additional reve- 
nue benefit to Pan American under this contract by virtue 
of the tax increase or of the tax reimbursement provision 
of the contract. 


3. Attached hereto as Exhibit ‘‘A’’ is a Comparative 
Statement showing sales and revenues therefrom under 
this 
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contract by months, before and after Avcusr 1, 1958. 
Actual data has been used wherever possible, and esti- 
mates have been so designated and explained. 


4. The name and address of the purchaser under said 
contract to whom a copy of this letter of transmittal, with 
all attachments, has been mailed is: 


United Fuel Gas Company 
Quarrier & Dunbar Streets 
Charleston, West Virginia. 


5. The change in price covered hereby is not attributable 
to a change to the contract involved herein, but is in ac- 
cordance with the provisions of said contract as constituted 
on the date of the initial filing thereof. 


6. This filing has no applicability to the prices and 
pricing provisions covered hereby to the extent that such 
prices and pricing provisions relate to sales of natural gas 
in intrastate commerce. 


7. This filing is being made under the compulsion of 
Order No. 174-B, which was issued without notice and a 
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hearing. Pan American believes that said order is subject 
to certain procedural defects, that it exceeds the authority 
delegated to the Commission by the Natural Gas Act and 
that it is, therefore, invalid. It is impossible, in this in- 
stance, for Pan American to determine with certainty 
whether said order applies to it and it does not desire to 
incur the penalties which would be imposed upon it for 
violating those portions of the order which are of ques- 
tionable meaning or of 
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doubtful validity, especially in the event the order is ulti- 
mately determined to be definite or valid in those respects. 
Therefore, this filing is made under protest without preju- 
dice to Pan American’s right to attack the validity of 
said order or the validity of any action taken in connec- 
tion herewith, by pending or future proceedings before 
the Commission or in the courts, and nothing herein shall 
be deemed to consititute a waiver of said rights. If it 
should be judicially determined that said order is invalid 
as to others in respects which are applicable to Pan Ameri- 
can, the fact that Pan American has, in the meantime, 
complied with said order shall not deprive it of its right 
thereafter to rely upon such determination. 


8. This filing is made solely to comply with the provi- 
sions of Section 154.94 of Order No. 174-B. Pan American 
reiterates that all contract prices and pricing provisions 
to which this notice refers are currently effective and oper- 
ative under its contract and as parts of the initial Rate 
Schedule previously effective, filed with, and accepted by 
the Commission. A change in price pursuant to the provi- 
sions of said contract as constituted on the date of the 
initial filing thereof is not a ‘‘change’’ to the contract or 
Rate Schedule within the meaning of Section 4 of the 
Natural Gas Act, and is, therefore, not a ‘‘change in rate.’? 
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The provisions of Section 154.94 or other sections of the 
rules, which purport to abrogate contract provisions, or re- 
quire the filing of notices of ‘‘changes in rates’? in such 
instances, 
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are thus invalid to the extent that they are inconsistent 
with Section 4 of the Act. In transmitting this filing, Pan 
American does not waive its objections to this requirement 
of the rules, or its right to raise such objection before the 
Commission or in the courts. 


9. It is requested that all inquiries and correspondence 
regarding this notice be addressed to the following: 


John F. Jones, Attorney 

Pan American Petroleum Corporation 
511 South Boston Avenue 

Tulsa 2, Oklahoma 


with a copy to the undersigned. 
Respectfully submitted, 


Pan AMERICAN PETROLEUM CORPORATION 


Original Signed: 
By Dean J. Carp 
Dean J. Capp, Attorney 
P. 0. Box 3092 
Houston, Texas 
Attachment: 
Exhibit ‘‘A’’, Comparative Statement 


69 
EXHIBIT A 


PAN AMERICAN PETROLEUM CORPORATION 
CONTRACT NO. 28,518 FPC GAS RATE SCHEDULE NO. 78 


VALENTINE FIELD 


COMPARATIVE STATEMENT OF SALES VOLUMES AND REVENUE 
SHOWING EFFECT OF INCREASE IN LOUISIANA GAS GATHERING 
TAX REIMBURSEMENT RESULTING FROM INCREASE IN 
LOUISIANA GAS GATHERING TAX EFFECTVE AUGUST 1, 1958 


Preceding 8-1-58 


1957 August 
September 
October 
November 
December 


January 

February 

March 

April 

May 

June (Estimated) 
July (Estimated) 


Total 


Before Increase 
in Price 


Volume Revenue 
(15.0253) 


10,822 $1,969.60 
11,526 2,097.73 
11,339 2,063.70 
11,307 2,057.87 
11,453 2,084.45 


10,324 1,878.97 
10,129 1,843.48 
10,842 1,973.24 
10,531 ‘1,916.64 
11,212 2,040.58 
10,800 1,965.60 
11,160 2,031.12 


131,445 $23,922.98 


sneeeeeeen eee 


After Increase 
in Price 


Volume Revenue 
(15.025#) 


10,822 $2,050.77 
11,526 2,184.18 
11,339 
11,307 
11,453 


10,324 
10,129 
10,842 
10,531 
11,212 
10,800 
11,160 


131,445 $24,908.83 


Succeeding 8-1-58 (Estimated) 


1958 August 
September 
October 
November 
December 


January 
February 
March 
April 
May 
June 
July 


Total 


11,160 $ 2,031.12 
10,800 1,965.60 
11,160 2,031.12 
10,800 1,965.60 
11,160 2,031.12 


11,160 2,031.12 
10,080 1,834.56 
11,160 2,031.12 
10,800 1,965.60 
11,160 2,031.12 
10,800 1,965.60 
11,160 2,031.12 


131,400 $23,914.80 


11,160 $ 2,114.82 
10,800 2,046.60 
11,160 2,114.82 
10,800 2,046.60 
11,160 2,114.82 


11,160 2,114.82 
10,080 ‘1,910.16 
11,160 2,114.82 
10,800 2,046.60 
11,160 2,114.82 
10,800 2,046.60 
11,160 2,114.82 


131,400 $24,900.30 


= — 


Estimated volumes based upon the average daily delivered volume of 360 MCF 
per day for the period 7-1-57/5-31-58. 
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Excerpts from Gas Purchase Contract 


Tus AGREEMENT, made and entered into as of the 8th 
day of February, 1956, by and between Pan AMERICAN 
Propucrion Company, a Delaware corporation, and Om 
Particrpations IncorporaTep, a Delaware corporation, 
hereinafter Collectively referred to as ‘‘Seller’’ except 
where the individual capacity of each is indicated by the 
context, and Unrrep Fuex Gas Company, a West Virginia 
corporation, hereinafter referred to as ‘‘Buyer’’, 


80 
V. Price. 


1. The price to be paid by Buyer to Seller for all gas 
delivered hereunder, or if available but not taken, is as 
follows: 


November 1, 1955 to November 1, 1956. .16.4 cents per Mcf 
November 1, 1956 to November 1, 1957. .16.8 cents per Mef 
November 1, 1957 to November 1, 1958. .17.2 cents per Mef 
November 1, 1958 to November 1, 1959. .17.6 cents per Mef 
November 1, 1959 to November 1, 1960. .18.0 cents per Mef 
November 1, 1960 to November 1, 1961. .18.4 cents per Mef 
November 1, 1961 to November 1, 1962. .18.8 cents per Mef 
November 1, 1962 to November 1, 1963. .19.2 cents per Mef 

and thereafter. .19.6 cents per Mef 


November 1, 1963 to November 1, 1964 
* . * * ° * 
82 


VI. Taxes. Any sales, transaction, occupation, service, 
production, severance, gathering, transmission, export or 
exicse tax, assessment or fee hereafter levied, assessed or 
fixed by the United States or any state or other govern- 


12 


(83) 


mental authority, and taxes of a similar nature or equiva- 
lent in effect (not including income, excess profits, capital 
stock, franchise or general property taxes), in addition to 
or greater than those being actually levied, assessed or 
fixed as of the date of the first deliveries hereunder, if any, 
in respect of or applicable to the natural gas delivered 
by Seller to Buyer under this contract, and which Seller 
may be liable for during any month either directly or in- 
directly through any obligation to reimburse others, are 
hereinafter collectively referred to as an ‘‘additional tax’’. 
The parties hereto agree that there shall be added to all 
the prices set forth in Article V hereof, so long as the 
additional tax shall be in effect, an amount per Mef suffi- 
cient to reimburse Seller for three-fourth (34ths) of such 
additional tax. 


With respect to taxes presently being levied, Buyer 
agrees that Buyer will reimburse Seller for the Louisiana 
Gathering Tax imposed by Act No. 11, Louisiana Laws of 


1948, 


83 
as amended by Act No. 45, Louisiana Laws of 1954 (at the 
now existing rate) applicable to the gas delivered here- 
under. Seller will bill Buyer quarterly for amounts paid 
by Seller to the State of Louisiana which are reimburse- 
able under this Article. 


VII. Statements anp PayMEntTs. 


1. On or before the fifteenth (15th) day of each calendar 
month after deliveries of gas are commenced hereunder, 
Buyer shall render a statement to Seller showing the 
amount of gas delievered hereunder during the last pre- 
ceding calendar month. Buyer agrees to make payment to 
Seller on or before the twenty-fifth (25th) day of each 
calendar month, for all gas delivered or for which any pay- 
ment is due hereunder for the preceding month. 
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2. Each party shall have the right at reasoanble times 
to examine the books, records and charts of the other party 
to the extent necessary to verify the accuracy of any state- 
ment, charge or computation made pursuant to the provi- 
sions of any Article hereof. If any such examination re- 
veals any inaccuracy in such billing theretofore made, the 
necessary adjustment in such billing and payments shall be 
promptly made; provided that no adjustment for any 
billing or payment shall be made after the lapse of one 
(1) year from the rendition thereof. 


* * * ” ° ° 
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XII. Recuuarory Boprrs. 


1. This agreement is subject to all present and future 
valid orders, rules and regulations of any regulatory body 
having jurisdiction, so long as such orders, rules and regu- 
lations shall be in force and effect. 


2. Notwithstanding any other provisions hereof to the 
contrary, it is agreed that in the event the Federal Power 
Commission or any successor board or agency having jur- 
isdiction over Buyer should at any time or times disallow 
any portion of any price provided for in Paragraph 2 or 3 
of Article V as a part of Buyer’s operating expense for 
gas purchased hereunder, in any rate proceeding affecting 
Buyer, then the price payable hereunder shall be such 
lesser price as may be fixed or allowed in such rate pro- 
ceeding to Buyer as an operating expense for gas pur- 
chased hereunder, effective as of the date of the filing of 
such rate proceeding. Upon the initiation of any such rate 
proceeding, Buyer shall have the right to suspend pay- 
ment of any price increase otherwise payable to Seller 
under Paragraph 2 or 3 of Article V hereof pending final 
determination of such rate proceeding. Upon such final 
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determination of such rate proceeding, Buyer shall pay 
to Seller any portion of said price increase so suspended 
which is not disallowed to Buyer as an operating expense. 


107 
EXHIBIT A 


Frevp: South THoRNWELL 

ParisH: JEFFERSON Davis anD CAMERON 

Stare: Lovisrana 

Gas Purcuaser: UNITED Fue Gas Co. 

SeLLeER: Pan AmERICAN Propuction Co. 

Contract Date: Fresruary 8, 1956 

ProposED COMMENCEMENT OF SERVICE: Aprin 1, 1956 


Estimated Gas Sales for April, 1956 
to United Fuel Gas Company 
Gross Sales Price Gross 
Volume-Mef (1) Per Mef Revenue 
93,750 16.4¢ $ 15,375.00 


* Louisiana Gas Gathering Tax at 
$0.01 per Mef 937.50 


$ 16,312.50 


Volume shown at a pressure base of 15.025 psia and 
60°F and is corrected for actual temperature, actual 
specific gravity and for deviation from Boyles Law, 
all in accordance with provisions of the gas sales 
contract. 


This is only to indicate how the billing amount is deter- 
mined. Pan American will not bill United. It will receive 
a statement of volumes taken by United and payment will 


* Reimbursement by purchaser. See below. 
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then be made on the basis of 16.4¢ MCF times total volume. 
Tax reimbursement will be made quarterly by United upon 
receipt of billing from Pan American. 
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LETTER OF TRANSMITTAL 
June 27, 1958 
Supplement No. 3 to FPC Rate Schedule No. 190 

Notice relative to Pan American Petroleum Corporation 
FPC Gas Rate Schedule No. 190 (Pan American Con- 
tract No. 35,293) Thornwell Field, Cameron & Jeff 

Davis Parishes, Louisiana. 


Secretary 
Federal Power Commission 
Washington 25, D. C. 


Dear Sir: 


1. Subject to all of the reservations set out in the appli- 
cation for a Certificate of Public Convenience and Neces- 
sity in FPC Docket No. G-10,022 and in the original filing 
of the above described contract as a Rate Schedule and 
while denying that it is a natural gas company under the 
Natural Gas Act, or that it is subject to the jurisdiction of 
the Commission with respect to the transaction described 
herein, Pan American Petroleum Corporation (Pan Ameri- 
can), as an independent producer, pursuant to Section 
154.94 of the Commission’s Regulations under the Natural 
Gas Act, hereby gives notice to be effective Avcusr 1, 
1958, to the Federal Power Commission and to the public 
of the effectiveness of a change in the price with respect 
to the sale of gas under-the-above-identified Gas Rate 
Schedule. 


2. This notice is solely to reflect the change in price 
occuring by reason of the imposition upon applicant of the 
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1¢ per mef increase in the Louisiana gas gathering tax, 
imposed under House Bill 303, Acts, Louisiana Legislature, 
1958, Act No. 8, and which increased tax is effective August 
1, 1958. 

109 


Under the gas sales contract with reference to which this 
filing is made, the purchaser is contractually obligated to 
reimburse the seller for three-fourths (34ths) of any in- 
crease in occupation taxes of this kind, which tax reimburse- 
ment provision applies to the tax increase herein involved. 


After such tax increase becomes effective on August 1, 
1958, and after the application of the tax reimbursement 
provision hereinabove referred to, the price under this con- 
tract will be 18.95¢ per mef at 15.025 psia. 


The price presently authorized under this contract has 
been suspended heretofore by the Commission but such 
suspension period has expired and such price is presently 
being collected by Pan American pursuant to its agree- 
ment and undertaking to refund such price increase or in- 
creases in accordance with the Commission’s orders. Pan 
American prays that the tax reimbursement covered by 
this filing be made effective by the Commission in such 
manner as to be excluded from such corporate undertaking 
or undertakings and reports thereon, heretofore or here- 
after filed, applicable to price increases under this contract. 
The foregoing is sought solely because of the obviously in- 
voluntary nature of the tax increase herein concerned and 
because of the clear lack of any additional revenue benefit 
to Pan American under this contract by virture of the 
tax increase or of the tax reimbursement provision of the 
contract. 


110 


3. Attached hereto as Exhibit ‘‘A’? is a Comparative 
Statement showing sales and revenues therefrom under this 
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contract by months, before and after Avcust 1, 1958. 
Actual data has been used wherever possible, and estimates 
have been so designated and explained. 


4, A list of the names and addresses of the purchaser 
and other parties to whom this letter of transmittal, with 
all attachments, has been mailed is attached hereto, as 
Exhibit ‘‘B’’. 

5. The change in price covered hereby is not attributable 
to a change to the contract involved herein, but is in ac- 
cordance with the provisions of said contract as constituted 
on the date of the initial filing thereof. 


6. This filing has no applicability to the prices and 
pricing provisions covered hereby to the extent that such 
prices and pricing provisions relate to sales of natural gas 
in intrastate commerce. 


7. Pan American is the operator of certain of the wells 
from which gas will be sold under the contract described 


above, and, as such, is required by Order No. 190 to make 
this filing for certain other non-operators. Pan American 
has not been authorized by such non-operators, or any of 
them, to make this filing for them or in their behalf, or to 
represent them, or any of them, before the Commission in 
any way. 


8. This filing is being made under the compulsion of 
Order No. 174-B, which was issued without notice and a 
hearing. Pan American believes that said order is sub- 
ject to 
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certain procedural defects, that it exceeds the authority 
delegated to the Commission by the Natural Gas Act and 
that it is, therefore, invalid. It is impossible, in this in- 
stance, for Pan American to determine with certainty 
whether said order applies to it and it does not desire to 
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incur the penalties which would be imposed upon it for 
violating those portions of the order which are of ques- 
tionable meaning or of doubtful validity, especially in the 
event the order is ultimately determined to be definite or 
valid in those respects. Therefore, this filing is made 
under protest without prejudice to Pan American’s right 
to attack the validity of said order or the validity of any 
action taken in connection herewith, by pending or future 
proceedings before the Commission or in the courts, and 
nothing herein shall be deemed to constitute a waiver of 
said rights. If it should be judicially determined that said 
order is invalid as to others in respects which are appli- 
cable to Pan American, the fact that Pan American has, 
in the meantime, complied with said order shall not deprive 
it of its right thereafter to rely upon such determination. 


9. This filing is made solely to comply with the provisions 
of Section 154.94 of Order No. 174-B. Pan American re- 
iterates that all contract prices and pricing provisions to 


which this notice refers are currently effective and oper- 
ative under its contract and as parts of the initial Rate 
Schedule previously effective, filed with, and accepted by 
the Commission. A change in price pursuant to the provi- 
sions of 
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said contract as constituted on the date of the initial filing 
thereof is not a ‘‘change’’ to the contract or Rate Schedule 
within the meaning of Section 4 of the Natural Gas Act, 
and is, therefore, not a ‘‘change in rate.’? The provisions 
of Section 154.94 or other sections of the rules, which pur- 
port to abrogate contract provisions, or require the filing 
of notices of ‘‘changes in rates’? in such instances, are 
thus invalid to the extent that they are inconsistent with 
Section 4 of the Act. In transmitting this filing, Pan 
American does not waive its objections to this requirement 


19 


(112) 


of the rules, or its right to raise such objection before the 
Commission or in the courts. 


10. It is requested that all inquiries and correspondence 
regarding this notice be addressed to the following: 


John F. Jones, Attorney 

Pan American Petroleum Corporation 
511 South Boston Avenue 

Tulsa 2, Oklahoma 


with a copy to the undersigned. 
Respectfully submitted, 
Pan AMERICAN PETROLEUM CorPoRATION 


Original Signed: 
By Dean J. Capp 
Dean J. Capp, Attorney 
P. O. Box 3092 
Houston, Texas 


Attachments: 


Exhibit ‘(A’’, Comparative Statement 
Exhibit ‘‘B’’, List of Interested Parties 
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EXHIBIT A 


PAN AMERICAN PETROLEUM CORPORATION 
CONTRACT NO. 35,293 FPC GAS RATE SCHEDULE NO. 190 
THORNWELL FIELD 
COMPARATIVE STATEMENT OF SALES VOLUMES AND REVENUE 
SHOWING EFFECT OF INCREASE IN LOUISIANA GAS GATHERING 
TAX REIMBURSEMENT RESULTING FROM INCREASE IN 
LOUISIANA GAS GATHERING TAX EFFECTVE AUGUST 1, 1958 


Before Inercase After Increase 
in Price in Price 


Volume Revenue Volume Revenue 
Preceding 8-1-58 (15.025#) (15.025#) 


1957 August 552,093 $ 100,480.93 552,093 $ 104,621.62 
September 624,066 113,580.01 624,066 118,260.51 
October 690,014 125,582.55 690,014 130,757.65 
November 664,884 121,008.89 664,884 125,995.52 
December 770,056 140,150.19 770,056 145,925.61 


January 700,143 127,426.03 700,143 132,677.10 
February 571,622 104,035.20 571,622 108,322.37 
March 634,591 115,495.56 634,591 120,254.99 
April 601,470 109,467.54 601,470 113,978.57 
May 679,615 123,689.93 679,615 128,787.04 
June (Estimated) 720,000 131,040.00 720,000 136,440.00 
July (Estimated) 744,000 135,408.00 744,000 140,988.00 


Total 7,952,554 $1,447,364.83 952,554 $1,507,008.98 


Succeeding 8-1-58 (Estimated) 


1958 August 744,000 $ 135,408.00 744,000 140,988.00 
September 720,000 131,040.00 720,000 136,440.00 
October 744,000 135,408.00 744,000 140,988.00 
November 720,000 131,040.00 720,000 136,440.00 
December 744,000 135,408.00 744,000 140,988.00 


January 744,000 135,408.00 744,000 140,988.00 
February 672,000 122,304.00 672,000 127,344.00 
March 744,000 135,408.00 744,000 140,988.00 
April 720,000 131,040.00 720,000 136,440.00 
May 744,000 135,408.00 744,000 140,988.00 
June 720,000 131,040.00 720,000 136,440.00 
July 744,000 135,408.00 744,000 140,988.00 


Total 8,760,000 $1,594,320.00 8,760,000 $1,660,020.00 


Estimated volumes based upon contract daily delivery volume of 24,000 MCF 
until November 1, 1958, and 36,000 MCF after November 1, 1958. 


The foregoing volumes and revenues include the approximate interests of 
co-owners as set forth below. 


Pan American Petroleum Corporation 50% 
All other co-owners 50% 
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EXHIBIT “‘B”’ 
United Fuel Gas Company 
Quarrier & Dunbar Streets 
Charleston, West Virginia 
Gulf Interstate Gas Company 
P. O. Box 1916 
Houston, Texas 
Oil Participations, Inc. 
c/o Austral Oil Exploration Company, Ine. 
San Jacinto Building 
Houston, Texas 
Columbia Gas System Service Corporation 
507 Dallas Avenue 
Houston, Texas 
Atten: Mr. Irving Peck 


— 
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LETTER OF TRANSMITTAL 


June 27, 1958 


Notice relative to Pan American Petroleum Corporation 
FPC Gas Rate Schedule No. 14 (Pan American Con- 
tract No. 28,519) South Crowley Field, Acadia Parish, 
Louisiana. 


Supplement No. 8 to FPC Gas Rate Schedule No. 14 


Secretary 
Federal Power Commission 
Washington 25, D. C. 
Dear Sir: 

1. Subject to all of the reservations set out in the appli- 
cation for a Ceritficate of Public Convenience and Neces- 
sity in FPC Docket No. G-4074 and in the original filing 
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of the above described contract as a Rate Schedule and 
while denying that it is a natural gas company under the 
Natural Gas Act, or that it is subject to the jurisdiction 
of the Commission with respect to the transaction de- 
scribed herein, Pan American Petroleum Corporation (Pan 
American), as an independent producer, pursuant to Sec- 
tion 154.94 of the Commission’s Regulations under the 
Natural Gas Act, hereby gives notice to be effective Aucusr 
1, 1958, to the Federal Power Commission and to the public 
of the effectiveness of a change in the price with respect 
to the sale of gas under the above-identified Gas Rate 
Schedule. 


2. This notice is solely to reflect the change in price 
occurring by reason of the imposition upon applicant of 
the 1¢ per mef increase in the Louisiana gas gathering tax, 
imposed under House Bill 303, Acts, Louisiana Legislature, 
1958, Act No. 8, and which increased tax is effective August 
1, 1958. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman ; 
William R. Connole and Arthur Kline. 


Docket No. G-15641 
In the Matter of 
Pan American Petroleum Corporation 


Order for Hearing, Suspending Proposed Changes in Rates, 
and Allowing Increased Rates to Become Effective 


(Issued July 31, 1958) 


Pan American Petroleum Corporation (Respondent), on 
July 1, 1958, tendered for filing proposed changes in its 


9° 


ow 


(151) 


presently effective rate schedules for sales of natural gas 
subject to the jurisdiction of the Commission. The pro- 
posed changes, which constitute increased rates and 
charges, are contained in the folowing designated filings: 


Description: 
Notices of Change, dated June 27, 1958 


Purchasers: 
(1) Tennessee Gas Transmission Company 
(2) and (3) United Fuel Gas Company 


Rate Schedule Designation: 
(1) Supplement No. 8 to Respondent’s FPC 
Gas Rate Schedule No. 14 
(2) Supplement No. 7 to Respondent’s FPC 
Gas Rate Schedule No. 78 
(3) Supplement No. 3 to Respondent’s FPC 
Gas Rate Schedule No. 190 


Effective Date:’ August 1, 1958 
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The increased rates and charges so proposed are in- 
tended to reflect (in whole or in part) the additional ‘‘ex- 
cise, license, or privilege tax’’ of one cent per Mef levied 
by the State of Louisiana pursuant to Act No. 8 of 1958 
(House Bill No. 303, as approved on June 16, 1958, amend- 
ing Title 47 of the Louisiana Revised Statutes of 1950. 
The Commission is advised that litigation is being insti- 
tuted to challenge the constitutionality of the said Act No. 
8 of 1958. In consideration of this fact, and in order to 
assure appropriate refund in the event said Act No. 8 of 
1958 should be declared unconstitutional or otherwise held 
invalid by final judicial decision, it is deemed advisable to 
suspend the said proposed increased rates and charges 


1 The stated effective date is the date proposed by Respondent. 
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until August 2, 1958, and thereafter to permit them to 
become effective as of that date; provided, that within 20 
days from the date of this order Respondent shall file with 
the Secretary of the Commission an appropriate under- 
taking to assure such refund as may be ordered. 


The Commission finds: 


(1) It is necessary and proper in the public interest and 
to aid in the enforcement of the provisions of the Natural 
Gas Act that the Commission enter upon a hearing con- 
cerning the lawfulness of the said proposed changes, and 
that the above-designated supplements be suspended and 
the use thereof deferred as hereinafter ordered. 


(2) It is necessary and proper in the public interest in 
carrying out the provisions of the Natural Gas Act that 
Respondent’s proposed increased rates be made effective 
as hereinafter provided and that Respondent be required 
to file an undertaking as hereinafter ordered and condi- 
tioned. 


The Commission orders: 


(A) Pursuant to the authority of the Natural Gas Act, 
particularly Sections 4 and 15 thereof, the Commission’s 
Rules of Practice and Procedure, and the Regulations under 
the Natural Gas Act [18 CFR, Chapter I], a public hear- 
ing be held upon a date to be fixed by notice from the 
Secretary concerning the lawfulness of the proposed in- 
ereased rates and charges contained in the above-designated 
supplements to Respondent’s FPC Gas Rate Schedules. 


(B) Pending such hearing and decision thereon, said 
supplements are each hereby suspended and the use there- 
of deferred until August 2, 1958, and until such further 
time as each is made effective in the manner hereinafter 
prescribed. 


25 


(152) 


(C) The rates, charges, and classifications set forth in 
the above-designated supplements to Respondent’s FPC 
Gas Rate Schedules shall be effective as of August 2, 1958: 
Provided, however, That within 20 days from the date of 
this order, Respondent shall execute and file with the 
Secretary of the Commission the agreement and undertak- 
ing described in paragraph (E) below. 


(D) Respondent shall refund at such times and in such 
amounts to the persons entitled thereto, and in such man- 
ner as may be required by final order of the Commission, 
the difference between the presently effective rates and 
charges and the proposed increased rates and charges 
hereby allowed to become effective in the event the addi- 
tional tax of one cent per Mef levied by the State of 
Louisiana is for any reason held to be invalid. Should 
such additional tax eventually be held invalid and the State 
of Louisiana makes refund, with interest, of the tax monies 
collected pursuant to the said Act No. 8 of 1958, then, and 
in that event, a proportionate part of the interest so re- 
ceived by the Respondent herein shall be passed on and 
paid to the persons entitled thereto at such times and in 
such amounts, and in such manner as may be required by 
final order of the Commission. Respondent shall bear all 
costs of any such refunding; shall keep accurate accounts 
in detail of all amounts received by reason of the increased 
rates or charges allowed by this order to become effective, 
for each billing period, specifying by whom and in whose 
behalf such amounts were paid; and shall report (original 
and four copies), in writing and under oath, to the Com- 
mission quartely, or monthly if Respondent so elects, for 
each billing period, and for each purchaser, the billing 
determinants of natural gas sales to such purchasers and 
the revenues resulting therefrom, as computed under the 
rates in effect immediately prior to the date upon which 
the increased rates allowed by this order become effective, 
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and under the rates allowed by this order to become effec- 
tive, together with the differences in the revenues so com- 
puted. 
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(E) As a condition of this order, within 20 days from 
the date of issuance thereof, Respondent shall execute and 
file in triplicate with the Secretary of this Commission its 
written agreement and undertaking to comply with the 
terms of paragraph (D) hereof, signed by a responsible 
officer of the corporation, evidenced by proper authority 
from the board of directors, and accompanied by a cer- 
tificate showing service of copies thereof upon all pur- 
chasers under the rate schedule involved, as follows: 


Agreement and Undertaking of 
to Comply with the Terms and Conditions of Para- 
graph (D) of Federal Power Commission’s Order Mak- 


ing Effective Proposed Rate Changes 


In conformity with the requirements of the order 
issued » in Docket No. G- ; 
hereby agrees and undertakes to comply with the terms 
and conditions of paragraph (D) of said order, and 
has caused this agreement and undertaking to be exe- 
cuted and sealed in its name by its officers, thereupon 
duly authorized in accordance with the terms of the 
resolution of its board of directors, a certified copy of 
which is appended hereto this day of 


Attest: 


Secretary 
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Unless Respondent is advised to the contrary within 15 
days after the date of filing such agreement and undertak- 
ing, the agreement and undertaking shall be deemed to have 
been accepted. 


(F) If Respondent shall, in conformity with the terms 
and conditions of paragraph (D) of this order, make the 
refunds as may be required by order of the Commission, 
the undertaking shall be discharged; otherwise, it shall 
remain in full force and effect. 


(G) Neither the supplements hereby suspended nor the 
rate schedules sought to be altered thereby shall be changed 
until the period of suspension has expired, unless other- 
wise ordered by the Commission. 


(H) Interested State commissions may participate as 
provided by Sections 1.8 and 1.37 (f) of the Commission’s 
Rules of Practice and Procedure [18 CFR 1.8 and 1.37 
(f)]. 

By the Commission. 
J. H. Gutrme 
Joseph H. Gutride, 
Secretary. 
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Aug. 13, 1958 


Agreement and Undertaking of Pan American Petroleum Cor- 
poration to Comply With the Terms and Conditions of 
Paragraph (D) of Federal Power Commission’s Order 
Making Effective Proposed Rate Changes 


In conformity with the requireemnts of the order issued 
July 31, 1958, in Docket No. G-15,641, Pan American 
Petroleum Corporation hereby agrees and undertakes to 
comply with the terms and conditions of paragraph (D) 
of said order, and has caused this agreement and under- 
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taking to be executed and sealed in its name by its officers, 
thereupon duly authorized in accordance with the terms 
of the resolution of its Board of Directors, a certified copy 
of which is appended hereto this 13th day of August, 1958. 


Pan AMERICAN PETROLEUM 
CorPORATION 


By /s/ Wurrsey M. Enis 
Vice President 


Attest: 
Original Signed: 
A. W. Bounps 
Assistant Secretary 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
In the matter of 


Pan American Petroleum Corporation 
Docket No. G-15641 


Petition of United Fuel Gas Company for Leave to Intervene 


United Fuel Gas Company (hereinafter referred to as 
‘‘Petitioner’) is a natural gas company within the meaning 
of the Natural Gas Act and is a public utility corporation 
organized and existing under the laws of the State of West 
Virginia. 


Correspondence and communications with respect to this 
petition should be addressed to: 


29 


R. K. Talbott, Secretary 
United Fuel Gas Company 
Post Office Box 1273 
Charleston, West Virginia 


and 


Herbert W. Bryan, Attorney 
United Fuel Gas Company 
Post Office Box 1273 
Charleston, West Virginia 


and 


Tilford A. Jones, Attorney 

Columbia Gas System Service Corporation 
120 Hast 41st Street 

New York 17, New York 
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Petitioner represents that it has an interest in the above- 
entitled proceedings now pending before this Commission 
and hereby requests that it be granted leave to intervene. 
In support of this request, Petitioner respectfully repre- 
sents that: 


(1) It is a subsidiary of The Columbia Gas System, Inc., 
and is the principal supplier of gas for the operating com- 
panies of that System, and has been for many years en- 
gaged in the production, purchase and transmission of 
natural gas for ultimate distribution and sale, at wholesale 
and/or retail, in the States of Kentucky, West Virginia, 
Virginia, Ohio, Pennsylvania, Maryland, New York and 
the District of Columbia. 


(2) It has purchased and is now purchasing large vol- 
umes of gas from Pan American Petroleum Corporation 
under the latter’s FPC Gas Rate Schedule No. 78 and Sup- 
plement No. 7 thereof, and Gas Rate Schedule No. 190 and 
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Supplement No. 3 thereof, which were suspended in this 
proceeding. 


(3) It has a direct and substantial interest in these pro- 
ceedings, which interest is not otherwise adequately repre- 
sented and should be represented through its own counsel. 


(4) It should be permitted to intervene and protect its 
interests and those of its customers, upon any issues of 
law or fact that may be raised in the proceedings. 
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Wuererorg, Petitioner respectfully prays that it be per- 
mitted, by order of this Commission, to intervene in and 
be admitted as a party to these proceedings, with the right 
to participate in all hearings and be fully heard upon all 
issues presented. 


Dated this 15th day of September, 1958. 
Unrrep Fue, Gas Company 


By /s/ C. H. Workman 
Vice President 


Strate or West Vircinia,) 
County or KanawHa 

On this 15th day of September, 1958, personally appeared 
before me, a Notary Public in and for the aforesaid State 
and County, C. H. Workman, who did depose and say that 
he is Vice President of Unrrep Fuet Gas Company; that 
he has read the foregoing petition ; and that the facts stated 
therein are true and correct, to the best of his knowledge 
and belief. 


ss. 


/s/ Louise P. How 
Notary Public 


My commission expires February 24, 1959. 
31 
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STATE OF LOUISIANA 
DEPARTMENT OF REVENUE 
BATON ROUGE 


September 23, 1958 


Federal Power Commission 
Washington 25, D. C. 


Gentlemen: 


As you may know, a significant portion of Louisiana’s 
budget for this fiscal year, particularly in the field of edu- 
cation, is based upon the amount estimated to be realized 
from the two cents (2¢) gas gathering tax. Naturally, the 
state is hopeful that litigation concerning this tax may be 
avoided and in this connection we have been actively dis- 
cussing the various problems involved with the members 
of the gas industry who are required to file the returns and 
pay the tax. Many of these taxpayers have expressed a 
desire to discharge the obligation imposed upon them by 
law without litigation but have expressed a fear of the 
possible consequences arising from FPC Order 206 and 
the individual rate change orders issued thereunder. They 
are concerned particularly over their position should some- 
one successfully challenge the constitutionality of the tax 
at some time after their taxes have been paid without pro- 
test. 


Since I am sure that it is not the desire of the Commis- 
sion to force litigation of the State’s tax statutes regard- 
less of the wishes of the parties primarily involved, I would 
appreciate it if you would consider this letter as an informal 
complaint within the meaning of Section 1.6 of your Rules 
of Practice and Procedure and grant to Louisiana a con- 
ference with you and your legal staff concerning this 
matter. 
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We would be particularly interested in ascertaining the 
Commission’s policy in ordering refunds and determining 
whether or not pleadings seeking a declaratory order under 
Section 1.7(c) of your Rules would be appropriate. It is 
anticipated that Louisiana will be represented at such a 
meeting by the writer as Collector of Revenue, Mr. James 
S. Reily, Commissioner of Administration and as such the 
Chief Fiscal Officer of the State, Mr. G. Dupre Litton, 
Executive Counsel to the Governor, and one or more repre- 
sentatives of the gas industry of the State. Since gas 
gathering tax returns involving the additional tax will be- 
come due next month, time is of the essence. If you will 
have your secretary call me, collect, at Dickens 3-8321 and 
advise me of the earliest possible date for a meeting, I will 
make the necessary arrangements for the attendance of 
the Louisiana representatives, 


It is my understanding that this informal complaint is 
without prejudice to the State’s rights to file a formal com- 
plaint should such action be considered advisable. 


Sincerely yours, 


/s/ Rosert L. Rotanp 
Collector 
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FEDERAL POWER COMMISSION 
Washington 25, D. C. 


October 2, 1958 
IN-933 


Honorable Robert L. Roland 
Collector of Revenue 

State of Louisiana 

Baton Rouge, Louisiana 


Dear Mr. Roland: 


This is in reply to your letter of September 23, 1958, re- 
questing an early conference with this Commission and its 
staff concerning matters involving the Louisiana gas 
gathering tax. 


You state that many of the members of the gas industry, 
who are requested to file returns and pay the tax, have 
expressed a desire to discharge this obligation without liti- 
gation but have expressed a fear of the possible conse- 
quences arising from this Commission’s Order No. 206 and 
the individual rate change orders issued in accordance 
therewith. You also state that you are sure it is not the 
desire of the Commission to force litigation of the State’s 
tax statutes regardless of the wishes of the parties pri- 
marily involved. 


It is difficult for the Commission to believe that its ac- 
tions in issuing Order No. 206 and the numerous rate sus- 
pension orders consistent therewith might ‘‘force litigation 
of the State’s tax statutes regardless of the wishes of the 
parties primarily involved.’ Order No. 206 was not issued 
until after the Commission had received advices—in writing 
—from a number of affected natural gas companies of their 
intentions to institute litigation challenging the constitu- 


34 


(164) 


tionality of Act No. 8 of 1958 of the State of Louisiana. 
And the order states also the purpose and policy of the 
Commission, in the light of these advices, as follows: 


In view of this fact, and to assure appropriate re- 
fund, in the event said Act No. 8 of 1958 should be de- 
clared unconstitutional by final judicial decision, of 
payments made pursuant to rate schedule changes pro- 
posed as a result of such legislation, the Commission 
proposes to suspend for one day beyond the date they 
would otherwise become effective any such rate 
schedule changes. 


Clearly, it was not the purpose of the Commission by 
this order—and the subsequent order of suspension—to 
‘force’? litigation of the tax statutes. Rather, it was— 
and is—the obvious purpose of the Commission to assure 
to the extent possible that natural-gas companies, includ- 
ing producers, subject to its jurisdiction, should not have 


opportunity for unjust enrichment—a windfall—in the 
event the tax statute is held to be unconstitutional and re- 
fund of payments thereunder are made to the producers. 


164 


It seems apparent that a majority of the gas purchase 
contracts for gas produced in Louisiana (as well as other 
states) provide that the purchaser shall reimburse the pro- 
ducer—in whole or in part—for additional taxes imposed 
on the producer subsequent to the execution of the agree- 
ment. Hundreds of rate (price) changes have been made 
with the Commission to obtain such reimbursement pur- 
suant to contract for the added Louisiana tax. Some pipe- 
line purchasers have also filed rate changes for the sole 
purpose of seeking reimbursement from their distributor- 
customers for the increased costs of gas resulting from the 
payments because of this additional tax, and it is to be 
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anticipated that others will follow. These filings by the 
pipeline companies have been or will be likewise suspended. 


In the opinion of the Commission these procedures pro- 
vide the most effective means available to it under the 
Natural Gas Act for protecting the interests of those who 
are ultimately required to bear the burden of the tax. If, 
contrary to the advice heretofore given to the Commission, 
no litigation is timely instituted challenging the tax statutes 
—or if instituted and unsuccessful—the Commission may 
vacate the aforementioned suspension orders, or otherwise 
relieve the subject seller from any refund obligation. On 
the other hand, if litigation is instituted and the tax stat- 
utes declared unconstitutional—and refunds to the tax- 
payer result therefrom, the Commission has the fullest op- 
portunity available to it under the Natural Gas Act to 
require refunds from sellers to purchasers, under filed rate 
schedules, of appropriate amounts of any refunds received 
by the producers. 


If, after receipt of this reply, you still feel that the sug- 
gested conference would be desirable, the Commission will 
be pleased to confer with you and the other representatives 
of the State at the earliest mutually convenient date. 


Sincerely yours, 


/s/ Jerome K. KUYKENDALL 
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FEDERAL POWER COMMISSION 
Washington 25 


FPC Order No. 206 
October 28, 1958 


Mr. Robert L. Roland 
Collector of Revenue 
Capitol Annex 

Baton Rouge, Louisiana 


Dear Mr. Roland: 


In response to the request of several officials of the State 
of Louisiana who conferred with the Federal Power Com- 
mission last Thursday, we have given consideration to the 
desirability of amending Order No. 206, or orders issued 
pursuant thereto, relative to payment of the Louisiana 


gathering tax prescribed by State Act No. 8, Louisiana 
Laws of 1958, amending Title 47 of Louisiana Revised 
Statutes of 1950. 


This general order was adopted to assure appropriate 
refunds by natural-gas companies subject to our jurisdic- 
tion in the event the State act is declared invalid and waives 
the 30-days’ notice requirement set forth in Section 4 (d) 
of the Natural Gas Act and Section 154.94 of the Commis- 
sion’s Regulations with respect to the filing of any appro- 
priate rate supplement reflecting the addition of the one- 
cent tax. Neither this general order nor the orders subse- 
quently adopted in accordance with its terms suggested in 
any way that a suit should be brought to test the validity 
of the Louisiana gathering tax, but merely sought to pro- 
tect ultimate consumers in a proper manner against pay- 
ment of operating expenses which included the tax if the 
tax is held to be invalid. 
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Indeed, in Opinion No. 278, El Paso Natural Gas Com- 
pany, Docket No. G-2018, issued November 26, 1954 (13 
F.P.C. ), the Commission refused to allow as an operat- 
ing expense a payment by El Paso of a somewhat similar 
tax under a Texas statute subsequently declared invalid, 
notwithstanding the failure of El Paso to make its tax pay- 
ments to the State under protest. A similar ruling was 
made in opinion No. 269, Panhandle Eastern Pipe Line 
Company, issued April 15, 1954 (13 F.P.C. ). 
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The Federal Power Commission has no desire to force 
the testing of a State statute and it is not doing so in the 
present instance. Nevertheless, before adopting Order No. 
206, it was advised by a number of pipeline companies sub- 
ject to the Natural Gas Act that they intended either to 
test the Louisiana gathering tax or would see that a test 
suit was filed. Therefore, in order to protect ultimate con- 
sumers against imposition of tax expense held to be un- 
lawful, some steps had to be taken along the lines of Order 
No. 206 and the orders subsequently issued thereunder. 
Some of the companies which previously advised the Com- 
mission that the Louisiane law would be tested in court 
have again advised the Commission to the same effect. 
Under these circumstances it would not appear appropriate 
to amend Order No. 206. 


Sincerely yours, 


Signed: Jerome K. KuykEenpDALL 
Chairman 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
Before Commissioners: Jerome K. Kuykendall, Chairman; 
Frederick Stueck, William R. Connole and Arthur 
Kline. 
In the Matters of 
Docket Nos. 


Sunray Mid-Continent Oil Company G-13741 
Pan American Petroleum Corporation G-15641 


* * * * * + . * 


Pan American Petroleum Corporation G-16515 
Pan American Petroleum Corporation 

(Operator), e¢ al. 
* ° * * 


G-16516 


* 
Order Permitting Intervention 
(Issued December 17, 1958) 

United Fuel Gas Company filed petitions to intervene in 
these several proceedings on various dates between Sep- 
tember 16, 1958 and November 13, 1958. Petitioner recites 
that it has a substantial 

168 
interest in each of these proceedings as a purchaser of 
natural gas from the parties in the above-named proceed- 
ings under the schedules involved. 
The Commission finds: 

The participation of United Fuel Gas Company in these 
proceedings may be in the public interest. 
The Commission orders: 

United Fuel Gas Company is hereby permitted to become 
an intervener in each of the above-named proceedings, sub- 


1 This order does not provide for the consolidation for hearing for disposi- 
tion of the several matters covered herein, nor should it be so construed. 
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ject to the rules and regulations of the Commission: Pro- 
vided, however, that the participation of such intervener 
shall be limited to matters affecting assorted rights and 
interests specifically set forth in the petitions to intervene; 
and Provided, further, that the admission of such inter- 
vener shall not be construed as recognition by the Commis- 
sion that it might be aggrieved because of any order or 
orders of the Commission entered in these proceedings. 


By the Commission. 


JosepH H. Gurrme 
Joseph H. Gutride, 
Secretary 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chair- 
man; Frederick Stueck and Arthur Kline. 


Texaco Inc., et al.* Docket Nos. G-15546, e¢ al.* 


Order Requiring Refunds and Terminating Proceedings 
(Issued February 21, 1961) 


The hereinafter designated Respondents have heretofore 
filed proposed increased rates reflecting only the gas gather- 
ing tax of 1 cent per Mef imposed upon said Respondents 
by the State of Louisiana pursuant to Act No. 8 of 1958, as 
approved on June 16, 1958, amending Title 47 of the 
Louisiana Revised Statutes. 


Relevant information pertaining to said Respondents is 
hereinafter set forth: 


* As noted on pages 2-18 hereof under columns entitled ‘‘Docket Nos.’’ and 
““Respondenta’’. 
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In the orders suspending these increased rates it was 
stated that the Commission had been advised litigation 
was being instituted to challenge the constitutionality of 
said Act. No. 8 of 1958, and so in order to assure appropri- 
ate refund in the event said Act should be declared un- 
constitutional, it was deemed advisable to suspend the pro- 
posed increased rates and charges. In the provisions mak- 
ing Respondents’ rates effective subject to refund, the 
Commission required refund of the difference between Re- 
spondents’ then presently effective rates and charges and 
the proposed increased rates and charges allowed to be- 
come effective by reason of the levy of the gas-gathering 
tax referred to above, in the event said taxing statute was 
held invalid. The Commission also required refund of a 
proportionate part of the interest received by Respondents. 


The Supreme Court of the State of Louisiana has held 
said statute to be in violation of Article 10, Section 21 of 
the Louisiana Constitution. Bel Oil Corporation, et al. v. 
Rufus W. Fontenot, Collector, 238 La. 1002; 117 S. 2d 571; 
Southern Natural Gas Company v. Robert Q. Roland, Col- 
lector of Revenue, La. , 123 8. 2d 891. Pursuant 
thereto, we are advised that the State of Louisiana is re- 
funding such monies collected, with 2 percent interest 
thereon. It appears that these decisions are dispositive of 
the validity of said statute, that the said increased rates 
should be disallowed, refunds should be ordered, and the 
above-designated proceedings should be terminated. 


The Commission finds: 


(1) Ié is in the public interest and necessary in the 
effective administration of the Natural Gas Act that the 
supplements filed herein be disallowed, that refunds be 
made in these proceedings and that said proceedings be 
terminated. 
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(2) The proceedings in Docket Nos. G-15549, G-15550, 
G-15661, G-15745, G-16336, G-16327, G-16334, and G-16898 
should be severed from these proceedings in Docket Nos. 
G-13811, et al., G-9065, et al. and G-9520, et al. 


The Commission orders: 


(A) The ahove-designated increased rates are dis- 
allowed and Respondents shall refund their respective 
purchasers the amounts collected under the respective 
agreements and undertakings filed in compliance with the 
Commission’s orders herein together with a proportionate 
part of any interest received from the State of Louisiana. 


188 
(B) The proceedings in Docket Nos. G-15549, G-15550, 
G-15661, G-15745, G-16336, G-16327, G-16334, and G-16898 
are hereby severed from the proceedings in Docket Nos. 
G-13811, et al., G-9065, et al., and G-9520, et al. 


(C) Within 90 days from the date of issuance of this 
order, each Respondent shall report to the Commission, in 
writing and under oath, the details of its calculations 
resulting in the refunds to be made pursuant to paragraph 
(A) hereof, together with copies of releases from its cus- 
tomers with respect to such refund. 


(D) The above-designated proceedings are hereby termi- 
nated. 


By the Commission. 


JoserH H. Gurrwe 
Joseph H. Gutride, 
Secretary 
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APPENDIX 


1 Intervention granted United Fuel Gas Company 


* * . * * * 
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22 Formerly Union Oil and Gas Corporation of Louisiana, FPC Gas Rate 
Schedule No. 2. 
. * * * * . * . * * 


32 Formerly Union Oil & Gas Corporation of Louisiana, FPC Gas Rate 
Schedule No, 3. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
In the Matters of Docket Nos. 


Pan American Petroleum Corporation G-15641 
(Operator), et al., and G-15650 
G-15780 


Pan American Petroleum Corporation G-16065 
G-16066 
G-16067 


Terminating Proceedings 


Pursuant to Section 1.7 of the Commission’s Rules of 
Practice and Procedure, comes now Pan American Petro- 
leum Corporation (Pan American) and hereby petitions 
the Commission for declaratory order removing uncer- 
tainty arising from its order of February 21, 1961, requir- 
ing refunds and terminating proceedings. In support of 
its request for such a declaratory order, Pan American 
states as follows: 


1. Pan American does not by this request in any way 
seek to avoid the responsibilities and obligations which it 


48 


(381) 


voluntarily assumed by submission of its corporate under- 
takings which were filed with the Commission pursuant to 
the provisions of Order No. 206 and subsequent orders 
dealing with the matter of ‘‘the State of Louisiana Gas 
Gathering Tax (Act No. 8, Louisiana Law of 1958, amend- 
ing Title 47 of the Louisiana Revised Statutes of 1950) 
[H. B. No. 303].’’ Pan American’s undertakings with re- 
spect to these matters constituted its obligations, volun- 
tarily assumed, to comply with such orders as were eventu- 
ally issued by the Commission in 


381 


such matters, and Pan American seeks now but to have 
clarified the intention embodied in the order of the Com- 
mission issued February 21, 1961. 


2. By order issued March 2, 1961, in Northern Natural 
Gas Company, Docket Nos, G-2217 and G-2505, the Com- 
mission noted (p. 2, mimeo. copy) that orders issued by it 
requiring refunds under certain circumstances do not re- 
quire the institution of suit for recovery of moneys. Pan 
American did not institute suit to challenge Act No. 8, 
Louisiana Law of 1958, amending Title 47 of the Louisiana 
Statutes and, pursuant to applicable state law, Pan Ameri- 
ean has not and will not receive refund of any of the 
tax paid by it to the State of Louisiana represented by 
the funds reported in the dockets set forth in the caption 
hereto. Because Pan American has received no refunds 
from the State of Louisiana, Pan American has not re- 
ceived any interest with respect to moneys paid to said 
state under said Act No. 8. 


3. The Commission stated in a letter from its Chairman 
to the Collector of Revenue of the State of Louisiana, 
which letter was written in response to the Collector’s 
letter of September 23, 1958, that the purpose of the Com- 
mission’s order suspending tax reimbursement filings ocea- 
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sioned by payments pursuant to said Act No. 8 and impos- 
ing refund obligations upon such producers was to avoid 
“unjust enrichment’’ or a ‘‘windfall’’ on the part of the 
producers in the event the tax was subsequently declared 
illegal and ‘‘refund of payments thereunder are made to 
producers.’’ Although the tax has now been declared in- 
valid, Pan American has not received refund of any of its 
payments to the State of Louisiana pursuant thereto. 
Therefore, Pan American has not realized and will not 
realize any ‘‘windfall.’’ 


4, Pan American respectfully requests that the Com- 
mission clarify its order of February 21, 1961, and state 
definitely whether it is the 
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intention of the Commission by said order to require Pan 
American to refund the amounts reported in the dockets 
described in the caption hereto, despite the fact that Pan 
American has not received reimbursement for any part 
thereof from the State of Louisiana. In the event it is 
the Commission’s intention that Pan American make such 
refunds, then Pan American also requests that it be in- 
structed as to whether to make such refunds with 2 per 
cent interest, although it has received no interest from 
the State of Louisiana. 


5. If the Commission decides that Pan American is re- 
quired by said order of February 21, 1961, to take some 
further action pursuant thereto, then Pan American re- 
spectfully requests that it be granted a period of 90 days 
from and after the Commission’s order in response to this 
petition within which to take such action. 


(383) 


WuenrerorE, Pan American petitions the Federal Power 
Commission to clarify its order of February 21, 1961 


(a) By instructing Pan American as to whether it is re- 
quired to pay to its purchasers amounts equal to those 
reported in the dockets set forth in the caption hereto, al- 
though Pan American has not received any reimburse- 
ment with respect to the taxes paid by it to the State of 
Louisiana under said Act No. 8, or any interest with re- 
spect to said payments. 


(b) In the event Pan American is instructed to make 
such refunds, by stating whether Pan American is also re- 
quired to pay interest on said refunds at the rate of 2 per 
eent per annum. 


(c) In the event Pan American is required to take affirm- 
ative action by virtue of the instructions issued in response 
to (a) and (b) 

383 


above, then it requests that it be granted a period of 90 
days from and after the Commission’s order in response 
hereto within which to take such action. 


Respectfully submitted, 


Pan AMERICAN PETROLEUM CORPORATION 


By: s/ Joun F. Jones 
John F. Jones 
P. O. Box 591 
Tulsa, Oklahoma 
Dated: March 22, 1961 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matters of 
Docket Nos. G-15641, G-15650, G-15780 
Pan AMERICAN PETROLEUM Corporation (Operator), et al., 
and 
Docket Nos. G-16065, G-16066, G-16067 


Pan AMERICAN PETROLEUM CorPoRATION 


Application of Pan American Petroleum Corporation for Re- 
hearing of Commission Order Issued February 21, 1961, 
Requiring Refunds and Terminating Proceedings 


Pan American Petroleum Corporation (Pan American) 
pursuant to the provisions of Section 19(a) of the Natural 
Gas Act, and in accord with Section 1.34 of the Rules of 
Practice and Procedure of the Federal Power Commission, 
files this Application for Rehearing of the Federal Power 
Commission Order issued February 21, 1961, requiring re- 
funds and terminating proceedings in Pan American Petro- 
leum Corporation (Operator), et al., Docket Nos. G-15641, 
G-15650 and G-15780, and Pan American Petroleum Corpo- 
ration, Docket Nos. G-16065, 16066 and 16067, and upon 
such rehearing prays the Commission to vacate, in its en- 
tirety, such order requiring refunds and terminating pro- 
ceedings, and, in lieu thereof to enter an order forthwith 
terminating the aforesaid proceedings. In support of this 
Application for Rehearing, Pan American represents: 


1. That there was not imposed by any Commission order, 
nor did there exist in law, any requirement or duty upon 
Pan American to institute litigation challenging the con- 
stitutionality of Act No. 8 of 1958 (House 
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Bill No. 303) of the State of Louisiana as approved on 
June 16, 1958. See Order issued March 2, 1961, Northern 
Natural Gas Company, Docket Nos. G-2217 and G-2505 
(Mimeo., p. 2). 


2. The purpose of Commission Order No. 206, issued July 
11, 1958 (23 F.R. 5431) was ‘‘to assure appropriate re- 
fund’”’ by independent producers to appropriate pipeline 
purchasers such monies ultimately refunded to independent 
producers by the State of Louisiana, in the event such Act 
No. 303 was judicially declared to be unconstitutional. This 
purpose was specifically stated by Federal Power Commis- 
sion Chairman Kuykendall in a letter signed by him on 
behalf of the Federal Power Commission to the Collector 
of Internal Revenue of the State of Louisiana. Respond- 
ing to said Collector’s letter of September 23, 1958, Chair- 
man Kuykendall stated that the purpose of Commission 
Order No. 206, suspending tax reimbursement filings occa- 
sioned by payments pursuant to the aforesaid Act No. 8, 
and imposing refund obligations upon independent pro- 
ducers, was to avoid ‘‘unjust enrichment,’’ or a ‘‘windfall’’ 
to independent producers in the event the tax was declared 
unconstitutional and ‘‘refund of payments thereunder are 
made to producers.”’ 


Further, said purpose and intention has been specifically 
expressed in Opinion No. 315, 20 F.P.C. 264, at 285, where 
the Commission stated with respect to the question of po- 
tential refund obligations for such taxes 


““(D) As a further condition attached to the certifi- 
cates issued the producer applicants herein and to the 
exercise of the rights thereunder, each such applicant 
shall promptly refund to Transco that portion of the 
initial rate and charge constituting the reimbursement 
for the additional tax of one cent per Mef provided for 
by the State of Louisiana under its 
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Act No. 8 of 1958 (House Bill No. 303), as approved 
on June 16, 1958, amending Tilte 47 of the Louisiana 
Revised Statutes of 1950, paid by Transco, should such 
Tax be held invalid and refunded by the State of 
Louisiana, and to file appropriate rate changes reflect- 
ing such invalidation. These producers shall also re- 
fund to Transco any interest paid by the State of 
Louisiana.’’ 

Changing the name to state the Producer involved, iden- 
tical statements are contained in the matter of Texas Gas 
Transmission Company, Docket No. 14,494, Order issued 
December 4, 1958 and American Louisiana Pipe Line Com- 
pany, Docket No. 10,396, Order issued October 10, 1958. 


3. Pan American has not, and will not, receive refund of 
any tax paid by it to the State of Louisiana represented by 
funds reported in Dockets above set forth. Thus, conso- 
nant and consistent with Order No. 206 and the intention 
inherent therein and as enunciated and expressed formally, 
and in writing, by the Commission, and the Chairman of 
the Federal Power Commission, Pan American receiving 
no refund and no interest from the State of Louisiana, is 
under no duty to, need not, and cannot, in fact and law, be 
required to refund any amount of monies to the respective 
pipeline companies, monies specifically referring to the 
principal amount of taxes paid to the State of Louisiana, 
with respect to which the rate supplements were filed and 
respectively suspended in the above set forth docketed pro- 
ceedings. 


4. The Order issued February 21, 1961, directing refunds, 
is by reason of the foregoing, invalid on its face in that it 
contains no findings of fact upon which an obligation or 
duty to make refunds could exist or be predicated. More 
specifically, the Order does not contain, nor could it, a find- 
ing that Pan American has received a single dollar by 
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54 


(389) 
389 


fund either of principal amount paid in taxes or of interest 
from the State of Louisiana; nor is there any finding of 
‘‘unjust enrichment’’ or ‘‘windfall’’. 


5. The Order issued February 21, 1961, directing refunds 
is invalid on its face in that it contains no findings of fact 
upon which an obligation or duty to make refunds could 
exist or be predicated. More specifically, the Order does 
not contain, nor could it, a finding that Pan American has 
received a single dollar by way of refund either of prin- 
cipal amount paid in taxes or of interest from the State of 
Louisiana; nor is there any finding of ‘‘unjust enrichment”’ 
or ‘‘windfall’’. 


6. The Commission erred specifically for reasons fully 
set forth in Paragraphs 1, 2, 3, 4 and 5 hereof, and such 
statements and averments of error are, and constitute, the 
specification of errors of the Commission. 


WuererorE, Pan American Petroleum Corporation, by 
reason of the foregoing, prays the Commission to grant 
this Application for Rehearing, and upon such rehearing, 
vacate and set aside such Order issued on February 21, 
1961 in the above stated docketed proceedings, and to en- 
ter an order terminating such proceedings forthwith. 


Respectfully submitted, 
Pan AMERICAN PETROLEUM CorPoRATION 
By: (Signed) Wiiu1am J. Grove 


Wri J. Grove 
600 Munsey Building 
Washington 4, D. C. 


Joun F. Jones 
P. O. Box 591 
Tulsa 2, Oklahoma 
Dated: March 23, 1961 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; 
Frederick Stueck, Arthur Kline and Paul A. Sweeney. 


Docket Nos. G-15546, et al. 
Texaco Inc., et al. 
Docket Nos. G-15546, G-15547, G-15548 


Texaco Inc. 


Docket Nos. G-15833, G-15947, G-16023 


Union Texas Naturat Gas Corporation 


Docket Nos. G-15680, G-15739 
Texaco Seasoarp, Inc. 
Docket Nos. G-15650, G-15780 
Pan American Petroteum Corporation (OprraTor), e¢ al. 
Docket Nos. G-15641, G-16065, G-16066, G-16067 


Pan AMERICAN PETROLEUM CORPORATION 


* * * * * * 
Docket Nos. G-15596, G-15721 
Purturrs PetroLeum CoMPANY 
Docket Nos. G-15597, G-15752 


Puiturs Perroveum Company (Operator), e¢ al. 


* * * * * * * * 


Se Jos CEA ee” ne ors ee ¢ 
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Docket Nos. G-15633, G-15743 
Sun Om Compayy 
Docket Nos. G-15632, G-15768 


Sun Om Compaxy (Operator), ef al. 


* * * * * * 


Order Granting Applications for Rehearing 
(Issued April 14, 1961) 


Respondents, Union Texas Natural Gas Corporation, The 
California Company, The California Company (Operator), 
et al., Forest Oil Corporation, Forest Oil Corporation (Op- 
erator), et al., Sun Oil Company, Sun Oil Company (Oper- 
ator), et al., Sohio Petroleum Company (Operator), e¢ al., 
Sohio Petroleum Company, Phillips Petroleum Company 
(Operator), e¢ al., Phillips Petroleum Company, The At- 


lantic Refining Company, The Atlantic Refining Company 
(Operator), ct al., Pan American Petroleum Corporation 
(Operator), et al., Pan American Petroleum Corporation, 
Arkansas Fuel Oil Corporation,’ Arkansas Fuel Oil Corpo- 
ration (Operator), et al. Cities Service Petroleum Com- 
pany,” Cities Service Production Company, Cities Service 
Production Company (Operator), et al., Tidewater Oil 
Company, Tidewater Oil Company (Operator), et al., The 
British-American Oil Producing Company, Skelly Oil Com- 
pany (Operator), ef al., The Grande Corporation (Oper- 
ator), et al., Humble Oil & Refining Company (Operator), 
et al., and Humble Oil & Refining Company have filed ap- 


1 Arkansas Fuel Oil Corporation continues to be responsible, pursuant to 
undertakings previously filed, for refunds relating to increased rates collected 
prior to December 3, 1960, in Docket Nos. G-15556, G-15646, and G-15647. 
These dockets are listed under the name of Cities Service Reserves, Inc. in the 
Commission’s order of February 21, 1961. 


2 Formerly Cities Service Oil Company. 
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plications for rehearing of the Commission’s order issued 
February 21, 1961 in the above-designated proceedings. 


Respondents Texaco Inc., Continental Oil Company, Con- 
tinental Oil Company (Operator), e¢ al., W. C. Feazel (Op- 
erator), e¢ al., Gulf Oil Corporation (Operator), e¢ al., 
Gulf Oil Corporation, and Texaco Seaboard, Inc. have filed 
Petitions for Clarification of said order of February 21, 
1961. 
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Respondents’ above-mentioned applications for rehearing 
and petitions for clarification are in substance similar and 
are herein treated as applications for rehearing for pur- 
poses of this order. Respondents state that they did not 
protest their payment of the gas gathering tax of 1¢ per 
Mef imposed upon said Respondents by the State of Louisi- 
ana, pursuant to Act No. 8 of 1958, as approved on June 16, 
1958, amending Title 47 of the Louisiana Revised Statutes. 
‘As set forth in our order issued on February 21, 1961, said 
Statute has been held unconstitutional. Respondents fur- 
ther state that the State of Louisiana will not refund the 
amounts of their tax payments, or interest thereon. Re- 
spondents request clarification as to their obligation to make 
refunds pursuant to our order of February 21, 1961, herein 
if they did not protest the payment of said tax and, thus, 
received no refunds from the State of Louisiana. Some 
Respondents further request clarification of whether they 
must, should they be instructed to make such refunds of 
amounts not refunded to them, make such refunds with two 
percent interest although they have received no interest 
from the State of Louisiana. 


The Commission finds: 


It is appropriate and proper in the administration of the 
Natural Gas Act that there be a rehearing of the Commis- 
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sion’s order issued February 21, 1961, insofar as such order 
is applicable to the above-designated proceedings. 

The Commission orders: 


Rehearing of the Commission’s order issued February 21, 
1961, is hereby granted insofar as such order is applicable 
to the above designated proceedings. 

By the Commission. 


JosePH H. Gutripe 
Joseph H. Gutride, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; 
Frederick Stueck and Arthur Kline. 


Docket Nos, G-15546, et al.* 
Texaco Inc., ET AL.* 


Order Modifying Order Requiring Refunds and Terminating 
Proceedings and Denying Interventions 


(Issued May 29, 1961) 


By order issued April 14, 1961, in Texaco Inc., et al., 
Docket Nos. G-15546, et al., the Commission granted appli- 
cations for rehearing filed by a number of Respondents of 
its order of February 21, 1961, in the above-entitled pro- 
ceedings. In addition to such applications for rehearing, 
numerous petitions for clarification and reconsideration 
were filed by other Respondents with respect to that order. 


* As noted in Appendix A hereof under columns entitled ‘‘Docket Nos.’’ 
and ‘‘Respondents.’’ 
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Respondents’ applications or petitions are in substance 
similar. Respondents state that they did not protest their 
payment of the gas gathering tax of 1¢ per Mef imposed 
upon said Respondents by the State of Louisiana, pursuant 
to Act No. 8 of 1958, as approved on June 16, 1958, amend- 
ing Title 47 of the Louisiana Revised Statutes (47 La. 
Rev. Stat. 1950, § 678). As set forth in our order issued 
on February 21, 1961, said statute has been held uncon- 
stitutional. Respondents further state that the State of 
Louisiana will not refund the amounts of their tax pay- 
ments, or interest thereon. Respondents request clarifica- 
tion as to their obligation to make refunds pursuant to our 
order of February 21, 1961 herein if they did not protest 
the payment of said tax and, thus, received no refunds from 
the State of Louisiana. 


Some Respondents claim that they paid the gathering tax 
without protest for the reason that they were threatened 
with a probability that, if they paid the taxes under protest, 


and thus under Louisiana law kept the greatly needed tax 
monies out of the state general funds, they would be re- 
quired to pay additional tax levies which would be to the 
detriment not only of Respondents, but also the pipelines, 
distributors and consumers. 
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The Commission in its suspension orders issued herein 
explained its reason for suspending the subject tax reim- 
bursement rate increases, as follows :* 


The Commission is advised that litigation is being 
instituted to challenge the constitutionality of the said 
Act No. 8 of 1958. In consideration of this fact and 
in order to assure appropriate refund in the event 


1 See for example, Shell Oi Company (Operator), Docket No. G-15552, order 
issued July 30, 1958, 20 FPC 105. 
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said Act No. 8 of 1958 should be declared unconstitu- 
tional or otherwise held invalid by final decision... 


Further, in such suspension orders the Commission pro- 
vided with respect to refunds: 


Respondent shall refund at such times and in such 
amounts to the persons entitled thereto, and in such 
manner as may be required by final order of the Com- 
mission, the difference between the presently effective 
rate and charge and the proposed increased rate and 
charge hereby allowed to become effective in the event 
the additional tax of one cent per Mef levied by the 
State of Louisiana is for any reason held to be invalid. 
Should such additional tax eventually be held invalid 
and the State of Louisiana makes refund, with interest, 
of the tax monies collected pursuant to the said Act 
No. 8 of 1958, then, and in that event, a proportionate 


part of the interest so received by the Respondent 
herein shall be passed on and paid to the persons en- 
titled thereto at such times and in such amounts, and 
in such manner as may be required by final order of 
the Commission. ** * [Emphasis added] 


The import of the above language is that the Commission 
in such suspension orders was concerned with the possibility 
that there might be tax refunds as a result of court litiga- 
tion. Not knowing which Respondents had challenged the 
constitutionality of the gathering tax, it was necessary for 
the Commission to suspend all rate increases involving tax 
reimbursement of such gathering tax. Thus, in the event 
of refunds by the State of Louisiana, Respondents would 
not be allowed to keep such refunds, but would be required 
to pass a proportionate part of such refunds on to its 
purchasers. 
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The Commission’s attitude in this matter is also reflected 
in a letter dated October 2, 1958, approved by the Com- 
mission and signed by the Chairman in response to queries 
by the Collector of Revenue of the State of Louisiana. In 
that letter it was stated with reference to the Commission’s 
Order No. 206, 20 FPC 28: 


Clearly, it was not the purpose of the Commission by 
this order—and the subsequent order of suspension— 
to ‘force’ litigation of the tax statutes. Rather it was— 
and is—the obvious purpose of the Commission to as- 
sure to the extent possible that natural-gas companies, 
including producers, subject to its jurisdiction, should 
not have opportunity for unjust enrichment—a wind- 
fall—in the event the tax statute is held to be uncon- 
stitutional and refund of payments thereunder are 
made to the producers ... On the other hand, if 
litigation is instituted and the tax statutes declared 
unconstitutional—and refunds to the taxpayer result 
therefrom, the Commission has the fullest opportunity 
available to it under the Natural Gas Act to require 
refunds from sellers to purchasers, under filed rate 
schedules, of appropriate amounts of any refunds re- 
ceived by the producers. [Emphasis added] 


This position was reaffirmed in a subsequent letter of the 
Commission dated October 28, 1958, to the Collector of 
Revenue of the State of Louisiana, wherein it was stated 
with reference to the same subject: 


Neither this general order nor the orders subse- 
quently adopted in accordance with its terms suggested 
in any way that a suit should be brought to test the 
validity of the Louisiana gathering tax .... The Fed- 
eral Power Commission has no desire to force the 
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testing of a state statute and it is not doing so in 
the present instance. 


Furthermore, the above interpretation of the Commis- 
sion’s suspension orders issued herein is in consonance with 
the Commission’s action in various orders granting cer- 
tificates of public convenience and necessity in proceedings 
involving, among other things, the Louisiana Gas Gathering 
Tax as part of the initial rate.? Such orders clearly pro- 
vide for refunds by applicants therein only in the event 
that the gathering tax is held invalid and refunds are 
made by the State of Louisiana. 
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In view of the foregoing, we deem it appropriate that 
the said order of February 21, 1961 should be modified to 
provide that refunds shall be required by Respondents 
only to the extent that refunds are received from the State 
of Louisiana. 


On March 23, 1961, Long Island Lighting Company 
(LILCO), Public Service Electric and Gas Company 
(PSNJ), Philadelphia Electric Company (PE), and The 
United Gas Improvement Company (UGI) (hereinafter 
referred to collectively as Distributors), filed petitions 
seeking leave to intervene in many of the above-entitled 
proceedings,’ and concurrently therewith the Distributors 
filed a joint and several application for rehearing of the 
said order of February 21, 1961. Transcontinental Gas 
Pipe Line Corporation (Transco)*® on April 7, 1961, and 


2Sec for example, Transcontinental Gas Pipe Line Corporation, et al., Docket 
Nos, G-13143, et al., Opinion No. 315, issued September 4, 1958, 20 FPC 264 
at 285; Texas Gas Transmission Corporation ,ct al., Docket Nos. G-14494, 
et al., order issued December 4, 1958; American Louisiana Pipe Line Com- 
pany, et al., Docket No. G-15053, et al., order issued November 7, 1958. 


3 See Appendix B hereof. 
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Southern Natural Gas Company (Southern)‘ on April 27, 
1961, also filed petitions seeking leave to intervene in a 
number of these same proceedings. 


The proceedings in which. intervention is sought by the 
Distributors involve the purchase of gas by a pipeline 
company which is either a direct or secondary supplier of 
each of the Distributors. Transco and Southern have sought 
intervention in those proceedings involving the purchase of 
gas by them. 


Answers to the Distributors’ petitions for leave to inter- 
vene were filed by numerous Respondents herein. These 
Respondents request that the Distributors’ petitions for 
leave to intervene in the above-designated proceedings be 
denied and that the Distributors’ joint and several appli- 
cation for rehearing be rejected. 


The Commission has heretofore denied petitions for 
leave to intervene by The United Gas Improvement Com- 
pany and Philadelphia Electric Company in a number of 
rate proceedings involving the Louisiana Gas Gathering 
Tax for the reason that the rate increase filed and sus- 
pended as the result of Louisiana taxes was considered a 
different type of issue from that raised by the normal 
periodic or favored-nations type of rate increase, since 
the issue in those proceedings was to be determined by the 
courts, i.e., the constitutionality of the Louisiana Gathering 
Tax.’ Thus it appears that the Distributors are now merely 


4See Appendix C hereof. Southern previously on April 17, 1961, had filed a 
petition for leave to intervene in those proceedings covered by Gulf Oil Cor- 
poration’s petition for a declaratory order dated March 20, 1961, in respect 
of the Commission’s order of February 21, 1961, herein. Southern’s above- 
mentioned petition of April 27, 1961 appears to include those proceedings in 
which Southern by its earlier petition of April 17, 1961 had attempted to 
intervene, - 


5 See for example, Amerada Petroleum Corporation, et al., Docket Nos. 
G-15561, et al., order issued December 3, 1959. 
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making a collateral attack on the prior Commission deter- 
mination to deny intervention in such proceedings. 
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The Distributors point out in their petitions to intervene 
that the Commission in its orders denying intervention 
stated that ‘‘if in the future, however, additional issues 
appear,’’ then the petitions to intervene may be renewed. 
The Distributors claim that the additional issues contem- 
plated by the language quoted above have been interjected 
by the Commission’s order of February 21, 1961. They 
assert that the failure of the Commission to order refunds 
with respect to the Section 671 Louisiana Gas-Gathering 
Tax creates those additional issues. 


The Section 671 tax (47 La. Rev. Stat. 1950, § 671) to 
which the Distributors refer was made effective on June 
22, 1954. Thus, the Section 671 tax was in effect over four 
years before the suspension orders issued herein. It is 


patently clear that the Commission in its suspension orders 
issued herein was concerned only with the increase in rate 
resulting from enactment of the Section 678 tax (47 La. Rev. 
Stat. 1950, § 678), which was made effective on August 1, 
1958, and was in addition to the Section 671 tax. 


As to the Distributors’ petitions to intervene in those 
proceedings in which the intervention was not previously 
sought and as to the petitions to intervene of Southern and 
Transco, it is apparent that such petitions are untimely. 
Such petitions were filed over two years after the suspen- 
sion orders issued herein and after the Commission’s order 
of February 21, 1961 herein had terminated these rate 
proceedings. Furthermore, permitting intervention at this 
late date would not be in the public interest, since the issue 
in these proceedings has already been determined by the 
courts, i.e., the unconstitutionality of the Louisiana Gas 
Gathering Tax. 
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In view of the fact that the Distributors’ petitions for 
intervention mentioned above are denied herein, and thus 
the Distributors are not parties to these proceedings, their 
joint and several application for rehearing of the said 
order of February 21, 1961, should be rejected. 


The Commission finds: 


(1) It is appropriate and in the public interest that the 
said order of February 21, 1961 should be modified as here- 
inafter ordered, 

(2) The participation of the Distributors, Transco and 
Southern in the proceedings listed in Appendices B and C 
has not been shown to be in the public interest. 


(3) The Distributors’ joint and several applications for 
rehearing of the Commission’s order of February 21, 1961, 
filed on March 23, 1961, should be rejected. 
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The Commission orders: 


(A) Paragraph (1) in the finding clauses of our order of 
February 21, 1961 is hereby modified to read as follows: 


(1) It is in the public interest and necessary in the 
effective administration of the Natural Gas Act that 
refunds be made in the above-entitled proceedings as 
hereinafter ordered and that said proceedings be ter- 
minated. 


(B) Paragraph (A) of the ordering clauses in our order 
of February 21, 1961 is hereby modified to read as follows: 


(A) Respondents shall refund their respective pur- 
chasers a proportionate part of any refunds, including 
interest thereon, received from the State of Louisiana 
as a result of the invalidity of the Section 678 Louisiana 
Gas Gathering Tax. 
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(C) The petitions to intervene of the Distributors, 
Transco and Southern in the proceedings listed in Appen- 
dices B and C are hereby denied. 


(D) The Distributors’ joint and several application for 
rehearing of the Commission’s order of February 21, 1961, 
filed on March 23, 1961, is hereby rejected. 


By the Commission. 


J. H. Gurrwe 
Joseph H. Gutride, 
Secretary. 
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Docket 
Number Respondent 
Texaco Inc. 
Texaco Ine, (Operator), et al. 
ry « “ rar 
Texaco Ine. 
ac“ “oe oe 
“é “ec “e 
se “oe “ce 
“ee “ec ce 
“ee “e oe 
ae e “sé 


Docket 
Number Respondent 


G-15596 Phillips Petroleum Company 
ae “oe ae “e 


6“ “cc 6“ “cc 
“ 66 “cc “ee 
4“ ““ “ “ce 
“c 6 “ “ 
se ‘ “cc “ee 
““ oe 6“ “ec 


G-15597 Phillips Petroleum Company (Operator), et al. 
“ec sé “é “ec “ce 46 66 
“ce “se “ee “e ae “6 66 


(432) 
432 


Docket 

Number Respondent 

G-15632 Sun Oil Company (Operator), et 
ae “é “é ese “é “ee 
ee “ce oe “eé “é “ 
“sé sé “ee “eé “e “e 
“ec “ec “ce “cc “ce oe 

G-15633 Sun Oil Company 
“ce oe eé “ce 
“é “ce oe oe 


. . * . * 


G-15641 Pan American Petroleum Corporation 
“eé oe “é oe “é 


“é “ee “cc “ec “ 
* * * * * * * 
G-15650 Pan American Petroleum Corporation (Operator), et al. 


. ” * * * . . * 
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Docket 
Number Respondent 


prac eee ee 
G-15680 Texaco Seaboard, Ine, 


* . * ° 


G-15721 Phillips Petroleum Company 
“ “ “ 


“6 “6 “cc ““ 
oe ““ 6“ ““ 
“ec ““ “cs “cc 


. * 
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Docket 
Number Respondent 
a 
G-15739 Texaco Seaboard Ine, 
° ° * * 
G-15743 Sun Oil Company 

“ (yu e rr; 
“ 66 «“ 
oe “ce “ec “ec 


* * . ° ° * 


G-15752 Phillips Petroleum Company (Operator), 
“ “6 “ “ ‘6 ‘ 
ae “oe “e “oe “cc 
“é “eé “cc “cc “ec 
“ce “e oe “oe “ce 


* * * ° . 


G-15768 Sun Oil Company (Operator), et al. 


* * ° ° . 
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Docket 
Number Respondent 


G-15780 Pan American Petroleum Corporation (Operator), et al. 
. * * . * * * * 
G-15833 Union Texas Natural Gas Corporation 
* . . * * 
G-15846 Union Oil Company of California 

“sé “ce “cc 4e “eé “e 

“é “oe “é “cc “ sé 

“eé ae 4“e “e “oe “oe 

“é “e “e “ee “ee “ee 

“oe “oe “oe “ec “é “ee 

ac ae “é “ce “oe “e 

«“ “6 7 6 “ 

“eé “ec “ée “cc “ce “ce 


“ “ “ “cc “ “cs 


G-15847 Union Oil Company of California, et al. 
“ce oe ae “ce “ce “cc 6c 6é 


* * ° . 
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Docket 
Number Respondent 


G-16023 Union Texas Natural Gas Corporation 


° . . * * . 
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Docket 
Number Respondent 


G-16065 Pan American Petroleum Corporation 

G-16066 ““ “ec sc“ ““ 

G-16067 Pan American Petroleum Corporation (Operator), ct al. 
“cc “cr “cc “ce 6c “é ce 66 


” * * * . . . 
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APPENDIX ‘“‘B”’ 


B-1 


Docket Nos. G-15546, et al. 
Texaco Ine., et al. 
Docket 


Number Respondent Petitioners 


Texaco Ine, UGI 
Texaco Ine. (Operator), et al. UGI 
Texaco Ine, LILCO, PSNJ, PE, UGI 
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G-15596 Phillips Petroloum Company LILCO, PSNJ, PE, 
UGI, TRANSCO 
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Phillips Petroleum Company (Operator), ef al. PSNJ, PE, UGI 


* * . * * * * * 
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Sun Oil Company (Operator), et al. TRANSCO 
. . * . ” * * * 
G-15641 Pan American Petroleum Corporation LILCO, PSNJ, UG! 
* » . . . * * * 
-15650 Pan American Potroleum Corporation (Operator), ef @?. UGI 


* * * * * * * 


7-15680 Texaco Seaboard, Ine, LILCO, PSNJ, PE, 
UGI, TRANSCO 

* * * * * * 

Phillips Petroleum Company LILCO, PSNJ, PE, 

UGI, TRANSCO 


* * . * * * 
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Texaco Seaboard, Ine. PSNJ, PE, UGI 
* * . 

Sun Oil Company 
* . . 


Phillips Petroleum Company 
(Operator), et al. 


. . * 


Docket 
Number 


G-15768 


G-15780 


° * 


G-15833 


G-16023 
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Respondent 


Sun Oil Company (Operator), et al. 
* . * . 


Pan American Petroleum Corporation 
(Operator), et al. 


. * * * 


Union Texas Natural Gas Corporation 


* 
447 
Union Oil Company of California 


Union Oil Company of California, et al. 


. ° . 
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Union Texas Natural Gas Corporation 


° 


450 


Pan American Petroleum Corporation 
(Operator), et al. 
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APPENDIX ‘‘C’’* 


Respondent 


Phillips Petroleum Company 


Phillips Petroleum Company (Operator), et al. 


° e e ° 


(452) 


Petitioners 


TRANSCO 


LILCO, PSNJ, PE, 
UGI, TRANSCO 

LILCO, PSNJ, PE, 
UGI, TRA? 


* * 


LILCO, PSNJ, 
PE, UGI 


PSNJ, PE, UGI 


Docket Nos. 


G-15596 
G-15597 


° 


* Southern Natural Gas Company has petitioned for leave to intervene in 
the proceedings listed herein. 


71 


453 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket Nos. G-15546, e¢ al. 


In the Matter of 
Texaco, Inc., e¢ al. 


Application for Rehearing on Behalf of 

United Fuel Gas Company, Intervenor 
Pursuant to Section 19 of the Natural Gas Act and Sec- 
tion 1.34 of the Commission’s Rules of Practice and Pro- 
cedure, United Fuel Gas Company (United Fuel), being 
an aggrieved party Intervenor as a gas purchase in thirty- 
eight* of the consolidated proceedings herein, applies for 
rehearing of the Commission’s order issued May 29, 1961, 
and moves for the reinstatement of the Commission’s order 
issued February 21, 1961, insofar as it concerns those Re- 


spondents named in the consolidated proceedings who sup- 
ply natural gas to United Fuel. 


I. 


By its Order No. 206, issued July 11, 1958, the Commis- 
sion permitted numerous suppliers to place in effect, sub- 
ject to refund, as of August 2, 1958, after a one-day suspen- 
sion period, increased rates reflecting increased reimburse- 
ment for the Louisiana Gas Gathering Tax necessitated by 
the enactment, on June 15, 1958, of an increase in such tax 
of 1 cent per Mef effective August 1, 1958. The increased 
rates were in effect, subject to refund, from August 2, 1958, 
until December 1, 1958, when the gas gathering tax was 
replaced by a severance tax. Subsequently, the Supreme 


* See Appendix A for proceedings in which United Fuel is an intervnor and 
a designation of United Fuel’s Respondent supplier therein. 
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Court of Louisiana declared the gathering tax to be un- 
constitutional. 


454 


Bel Oil Corp., et al. v. Rufus W. Fontenot, Collector, 238 
La. 1002, 117 S. 2d 571. 


The Commission’s declared purpose for suspending the 
gathering tax increases and subjecting them to refund was 
that it had been advised that the constitutionality of the 
additional gathering tax was going to be challenged, and 
it wanted to assure appropriate refund in the event the tax 
should be declared unconstitutional. If not otherwise ad- 
vised, that statement in Order No. 206 put Respondents on 
notice that refunds of gathering tax reimbursements might 
be required. 


I 


By letter dated September 11, 1958, a copy of the text of 
which is attached hereto as Appendix B and made a part 
hereof by reference, United Fuel advised each of its affected 
suppliers listed in Appendix A hereto that, commencing 
with July 1958 purchases, it would make all tax reimburse- 
ment payments with the reservation that such payments 
be refunded if the gathering tax should be declared uncon- 
stitutional. United Fuel further advised its suppliers to 
protect themselves by paying the tax under protest and 
filing a suit to preserve the validity of the protest payments 
pending the determination of the constitutionality of such 
tax. Thus, as to those of United Fuel’s suppliers who paid 
the tax without protest, such decision to pay without pro- 
test was made by them with full knowledge that United 
Fuel would hold them to an obligation to refund to United 
Fuel the reimbursement payments for the tax made during 
and after August 1958, if the tax should be declared invalid. 
United Fuel submits that the choice made 
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by such suppliers to pay the tax without protest does not 
deprive United Fuel of its right to a refund of such reim- 
bursement payments in these proceedings now that the tax 
has been declared unconstitutional. 


I 


Pursuant to the Natural Gas Act and in order to protect 
the ultimate consumer, the public interest required that 
the Respondent suppliers pay said tax under protest and 
file suit and otherwise comply with formal requirements 
for the recovery of the same in the event the tax be declared 
unconstitutional or unlawful. 


IV 


Respondent suppliers had a legal duty to pay the addi- 
tional gathering tax under protest and file suit and other- 
wise comply with the formal requirements for the recovery 
of the same in the event the tax be declared unconstitutional 
or unlawful. 

Vv 


The Commission having jurisdiction of the subject mat- 
ter and the parties, its rehearing upon the merits of the 
issues raised herein will avoid a multiplicity of suits be- 
tween Intervenor and its Respondent suppliers. 


VI 


The Commission’s order issued February 21, 1961 (which 
was modified by the order issued May 29, 1961, complained 
of herein), was a just and proper order which should be 
reinstated with respect to sales made by producers who 
were put on notice by their purchasers to pay said tax 
under protest and 
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to file suit to preserve the validity of the protest payments. 
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The Commission’s order issued May 29, 1961, discrimi- 
nates in favor of those producers who did not protect their 
own as well as the public’s interest by paying the gathering 
tax under protest and thereafter filing a suit to preserve 
the status thus established and discriminates against those 
producers who expended time and money to achieve a 
refund for themselves and for their customers. 


Vill 


United Fuel has received refunds of gathering tax reim- 
bursements from Crown Central Petroleum Corporation, 
among others, under the proper order issued February 21, 
1961, even though Crown Central has not protested its tax 
payment. Said supplier has made claim upon United Fuel 
for a return of said monies as a result of the Commission’s 
order issued May 29, 1961. United Fuel is entitled to retain 


said monies pending Commission action upon this applica- 
tion for rehearing or until final Court order on review. 


IX 


For the reasons listed above, the order of May 29, 1961, 
is not in the public interest, would penalize diligent action 
taken in the public interest, and would result in undue dis- 
crimination against those producers who have acted in the 
public interest. 


Wuenrerore, United Fuel requests that the Commission 
grant a rehearing of its order issued in these proceedings on 
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May 29, 1961, or in the alternative rescind said order, and 
restore its order issued in these proceedings on February 
21, 1961, insofar as applicable to United Fuel’s suppliers, 
requiring that each of said Respondents, having failed to 
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pay said additional Louisiana gathering tax under protest, 
notwithstanding timely notice and protest by United Fuel 
to do so, shall make refunds to United Fuel whether or not 
refunds are received by said Respondents from the State 
of Louisiana. 


Respectfully submitted, 


/s/ Murray ZWEBEN 
Murray Zweben 
Attorney for 
United Fuel Gas Company 
Of Counsel: 


Brooks EB. Smith 

John F. Sisson 

Murray Zweben 

120 East 41st Street 
New York 17, New York 


R. K. Talbott 
H. W. Bryan 
1700 MacCorkle Avenue, S.E. 
Charleston 25, West Virginia 


William C. Hart 
1625 ‘I’? Street, N.W. 
Washington 6, D. C. 
Attorneys for 
United Fuel Gas Company 


Dated: June 27, 1961 
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Section 4 Rare Proceeprncs in Waicu Unitep Fveu Gas 
Company Is a Parry IxreRvENOR 


Docket No. Seller 


G-15546, 7,8 Texaco, Inc. 

G-15565 Robert Mosbacher 

G-15577 Kilroy Properties, Inc., et al. 

G-15586 Tidewater Oil Company 

G-15598, 9 Forest Oil Corporation 

G-15602 Crown Central Petroleum Corporation 
G-15608 Austral Oil Company, Ine. 

G-15611 Shell Oil Company 

G-15621 Tidewater Oil Company 

G-15628 H. L. Hawkins, et al. 

G-15641 Pan American Petroleum Corporation 
G-15646 Cities Service Reserves, Ince. 

G-15650 Pan American Petroleum Corporation 
G-15653 Cities Service Production Company 
G-15718 Humble Oil and Refining Company 
G-15719 The Atlantic Refining Company 
G-15720 Tidewater Oil Company 

G-15721 Phillips Petroleum Company 

G-15722 Sunray-Midcontinent Oil Company 
G-15723 Socony Mobile Oil Company, Inc. 
G-15731 Robert Mosbacher 

G-15741 Rebstock & Reeves Drilling Company 
G-15743 Sun Oil Company 

G-15760 Texas Gulf Producing Company 
G-15771 Gulf Oil Corporation 

G-15780 Pan American Petroleum Corporation 
G-15846 Union Oil Company of California 
G-15850 Jefferson Lake Sulphur Company 
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Docket No. Seller 


G-15872 Ted Weiner 

G-15962 Bateman Drilling Company 
G-15963 M. L. Mayfield 

G-15972 Columbian Carbon Company 
G-16024 Oil Participations, Inc. 
G-16042 Petroleum Leaseholds, Inc. 
G-16070 F. A. Callery, Ine. 
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Page 1 of 2 


UNITED FUEL GAS COMPANY 
E. C. Stump 
Vice President 
Address Reply To 
Post Office Box 1273 
Charleston 25, West Virginia 
September 11, 1958 

Gentlemen: 


Our gas purchase contract(s) with you described in Ex- 
hibit ‘‘A’’, a part hereof, contain a tax reimbursement 
clause under which United Fuel reimburses you for the 1¢ 
gathering tax levied in 1950 by the Louisiana Legislature. 
The 1958 session of the Louisiana Legislature levied an 
additional 1¢ gathering tax effective August 1, 1958, a por- 
tion of which is reimbursable under said contract(s). How- 
ever, before United Fuel can reimburse you for any portion 
of this additional tax in accordance with said gas purchase 
contract(s), you are required to make new rate filings with 
the Federal Power Commission, if you have not already 
done so. In this connection, the Commission, in Order No. 
206, issued July 11, 1958, has given notice that because the 
constitutionality of the gathering tax was being challenged, 
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it will suspend for one day any price increase occurring 
under the tax reimbursement provisions of gas purchase 
agreements. The effect of this order is that if you make or 
have made the necessary rate filings you can collect the 
reimbursable portion of the increased tax, but you will be 
required to refund all sums so collected in the event the tax 
is declared unconstitutional. 


If the 1¢ additional gathering tax imposed in 1958 is 
unconstitutional, then the 1¢ gathering tax imposed in 1950 
is also unconstitutional. We understand several producers 
will, in the near future, file suits attacking the constitu- 
tionality of such tax. Therefore, commencing with July 
1958 purchases under our contracts, United Fuel will make 
all payments to you under the tax reimbursement provi- 
sions of said contracts with the reservation that such 
reimbursement payments will be refunded by you if the 
gathering tax is unconstitutional. 
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For you to be fully protected in the payment of said 
gathering taxes, you should pay the same under protest and 
file suit to preserve the validity of the protest payments 
pending the determination of the constitutionality of such 
tax. By acting in this manner, all tax payments made by 
you under protest will be refunded by the State if the tax 
is unconstitutional, and hence you will not be penalized in 
refunding to us the monies paid you under the tax reim- 
bursement provisions of our said contracts. 


Very truly yours, 


Unitep Fur, Gas Company 
By (signed) E. C. Stump 
Vice President 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket Nos. G-15546, e¢ al. 


In the Matter of 
Texaco, Inc., et al. 

Protest on Behalf of Pan American Petroleum Corporation in 
the Matter of Application for Rehearing on Behalf of 
United Fuel Gas Company, Relative to Dockets Nos. 
G-15641, G-15650, and G-15780 

Comes Now Pan American Petroleum Corporation (Pan 

American), proponent in Dockets Nos. G-15641, G-15650, 

and G-15780, and requests that the Application for Rehear- 

ing on Behalf of United Fuel Gas Company (United) In 
the Matter of Texaco, Inc., et al., Docket Nos. G-15546, e¢ al., 
insofar as it pertains to Docket Nos. G-15641, G-15650, and 

G-15780, be denied, and in support thereof states: 


1. The gas sales contracts between Pan American and 
United prescribing the rates involved in Docket Nos. G- 
15641, G-15650, and G-15780, do not provide for protest by 
Pan American of the payment of taxes levied by the State 
of Louisiana, or provide that the payment by United to Pan 
American or reimbursement of such taxes as are paid by 
Pan American is to be subject to any conditions or to obli- 
gations to refund. 


2. Appendix B to the Application for Rehearing filed by 
United constitutes a unilateral attempt to amend said gas 
purchase contracts. 
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3. Pan American has not agreed to or acquiesced in said 
Appendix B, and, in fact, has expressly rejected the same 
and refused to accept payments subject thereto. In this 
respect, your attention is directed to Appendix I hereto. 
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4, As provided for under letter agreement dated Febru- 
ary 13, 1959 (Appendix II hereto), payment of said tax 
reimbursement was made by United and received by Pan 
American without prejudice to the rights of the parties. 

5. United has not submitted any facts or propositions of 
law under which it would be entitled to greater advantage 
than other interstate gas pipe line companies, or under 
which it is entitled to modification of the Commission’s 
order issued herein on May 29, 1961. 

WHEREFORE, Pan American requests that the Commission 
deny the Application for Rehearing on Behalf of United, 
insofar as said Application pertains to Docket Nos. G-15641, 
G-15650, and G-15780. 


Respectfully submitted, 
Pan AMERICAN PETROLEUM CoRPORATION 


By Joun F. Jones 
Wn. H. Emerson 
P. O. Box 591 
Tulsa 2, Oklahoma 
Dean J. Carp 
P. O. Box 3092 
Houston 1, Texas 


Wurm J. Grove 
Carroiu L. GrttiaM 
600 Munsey Building 
Washington 4, D. C. 


Original Signed By 
Wo. H. Emerson 
Wm. H. Emerson 


Of Counsel: Its Attorneys 


Dow, Lohnes and Albertson 
600 Munsey Building 
Washington 4, D. C. 


Dated: July 14, 1961, Tulsa, Oklahoma 
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APPENDIX I 


PAN AMERICAN PETROLEUM CORPORATION 
Houston, Texas 


February 11, 1959 


Re: Louisiana Gas Gathering Tax Reimbursement 
from United Fuel Gas Company 
Fourth Quarter 1958 


United Fuel Gas Company 
Quarrier and Dunbar Streets 
Charleston, West Virginia 


Gentlemen: 


We have received your Check No. 6110 dated February 4, 
1959 drawn on Guaranty Trust Company of New York, New 
York, N. Y. in the sum of $196,470.11 payable to the order 
of Pan American Petroleum Corporation, to which is at- 
tached a ‘‘Statement of Remittance’’ on which is the fol- 
lowing language: 


‘In payment of Louisiana Gathering Tax on gas pur- 
chased under our Contracts #5653, 5668, 5679, 5838, 
5852, 5852-B & 5857 for the Fourth Quarter of 1958 as 
per your invoice No. 4-5074 dated January 29, 1959.”’ 


On the back of the check above the space where the same 
would normally be endorsed for deposit or negotiation, 
there is the following language: 


“By acceptance payee agrees to repay the face amount 
hereof if the gathering taxes imposed by the 1950 and/ 
or the 1958 Louisiana Legislatures are declared uncon- 
stitutional.”’ 
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We do not consider that our Company owes United Fuel 
Gas Company the duty under existing contracts, either by 
the express language thereof or by implication of law, to 
refund any payments made by you to us under the tax 
reimbursement clauses of the contracts above referred to, 
even though the Louisiana Gas Gathering Tax Law in ques- 
tion is declared to be unconstitutional, and we do not pro- 
pose to amend those contracts to assume the duty of repay- 
ment. Accordingly, we have deleted the above quoted lan- 
guage and have written on the reverse side of the check 
above our endorsement, the following: 


“Payee specifically refuses to accept the above condi- 
tion sought to be imposed by maker, and payee has 
deleted the same prior to endorsing this check and does 
not agree to such condition.’’ 
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We have not deposited the above mentioned check for 
our account in the usual manner. Instead, we have sent 
the same through our local bank to the Guaranty Trust 
Company of New York, New York, as a collection item. 


Yours very truly, 
/s/ A. J. GREENWAY 
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Back of United Fuel Gas Company Check No. 6110, dated 
February 4, 1959: 


“By acceptance payee agrees to repay the face 
amount hereof if the gathering taxes imposed by the 
1950 and/or the 1958 Louisiana Legislatures are de- 
clared unconstitutional.’’ 


[Above paragraph shown struck-out.] 
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‘‘Payee specifically refuses to accept the above condi- 
tion sought to be imposed by Maker, and Payee has 
deleted the same prior to endorsing this check and does 
not agree to such condition.’’ 


Pan AMERICAN PETROLEUM CORPORATION 
Division Cashier 
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APPENDIX II 


UNITED FUEL GAS COMPANY 
P. 0. BOx 1273 
CHARLESTON 25, WEST VIRGINIA 


February 13, 1959 


Pan American Petroleum Corporation 
P. O. Box 3092 
Houston 1, Texas 


Gentlemen: 

We have been advised today by the Guaranty Trust 
Company of New York that our Check No. 6110, dated Feb- 
ruary 4, 1959, for $196,470.11, payable to your order for the 
Louisiana Gathering Tax for the Fourth Quarter of 1958, 
has been returned to you for the reason that the endorse- 
ment thereon to the effect that payment is ‘‘subject to 
reimbursement, if and when the Louisiana Gathering Tax 
should be declared unconstitutional’’, had apparently been 
obliterated by you before depositing same. 

We appreciate the position that you have taken to the 
effect that the acceptance of this check so endorsed might 
prejudice your position in the premises. By the same meas- 
ure, United Fuel’s failure to so endorse such check might 
prejudice ours. United Fuel will, upon your return of this 
check to us and your acceptance of the terms of this letter 
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agreement, redraw this check without such restrictive en- 
dorsement, upon the understanding and agreement that 
such payment shall in no way prejudice the rights of either 
party hereto in relation to such payment. 


Will you please have the attached carbon copy of this 
letter executed to reflect your acceptance and return to us. 


Very truly yours, 


/3/ R. T. Moores, JR. 
Treasurer 


Accepted and agreed to this 27th day of February, 1959. 


Pan AMERICAN PETROLEUM CoRPORATION 
By /s/ Wurrney M. Exias 
Attorney-in-Fact 
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FEDERAL POWER COMMISSION 
WASHINGTON 25 


Docket Nos. G-15546, et al 

Texaco, Inc., et al Aug. 1, 1961 
William H. Emerson, Esquire 

Pan American Petroleum Corporation 

Post Office Box 591 

Tulsa 2, Oklahoma 


Dear Mr. Emerson: 


The Protest on behalf of Pan American Petroleum Cor- 
poration to the application for rehearing of United Fuel 
Gas Company, tendered for filing on July 17, 1961, in the 
above-designated matter, is not acceptable because there 
is no provision in the Commission’s Rules for the filing 
of protests, answers, or responses to applications for re- 
hearing. 
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The protest is therefore rejected and copies are returned 
herewith. 
Very truly yours, 


J. H. Gurrwe 
Secretary 
Enclosure No: 91186 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chair- 
man; Joseph C. Swidler and L. J. O’Connor, Jr. 


Texaco Inc., et al.* ) 
Docket Nos. G-15546, et al.* 


Order Reopening Proceedings and Permitting Interventions 
(Issued August 30, 1961) 


By order isued May 29, 1961, in the above-entitled pro- 
ceedings, the Commission modified its order of February 
21, 1961 in these matters to require that Respondents re- 
fund to each of their respective purchasers a proportionate 
part of any refunds, including interest thereon, received 
by them from the State of Louisiana as a result of the 
invalidity of Section 678 of the Louisiana statutes, the 
additional Louisiana gas gathering tax. The Commission 
in its order of May 29, 1961, also denied petitions to inter- 
vene filed by Long Island Lighting Company, Public Serv- 
ice Electric and Gas Company, Philadelphia Electric Com- 
pany, The United Gas Improvement Company, Transcon- 
tinental Gas Pipe Line Corporation and Southern Natural 
Gas Company in some of the above-entitled proceedings. 


* As noted in Appendix A hereof under columns entitled ‘‘Docket Nos.’’ 
and ‘‘Respondents’’, 
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On June 27, 1961, The Memphis Light, Gas and Water 
Division (Memphis), and on June 28, 1961, Texas Gas 
Transmission Corporation (Texas Gas), filed petitions 
seeking leave to intervene in the proceedings listed in Ap- 
pendix D hereto,’ and concurrently therewith Memphis 
and Texas Gas tendered applications for rehearing of the 
said order of May 29, 1961, for filing in those proceedings. 
Memphis and Texas Gas aver that they have a substantial 
interest in each of the proceedings in which intervention 
is sought and that such interest is not adequately repre- 
sented by any other party. 

Memphis seeks intervention in those proceedings which 
involve rates for gas purchased by Texas Gas, its direct 
supplier. Texas Gas seeks intervention in those proceed- 
ings which involve rates for gas purchased by it. 
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Memphis in its petition to intervene claims that the Com- 
mission erred in its order of May 29, 1961, in modifying 


its order of February 21, 1961, so as to restrict Respond- 
ents’ refunds to tax reimbursement amounts actually re- 
funded by the State of Louisiana to Respondents. Mem- 
phis takes the position that the Commission’s order of 
May 29, 1961, should be vacated and its order of February 
21, 1961, should be reinstated so that Respondents will be 
required to refund all amounts collected subject to refund 
in these proceedings, irrespective of whether or not some 
of the Respondents invoked the appropriate Louisiana 
procedures for preserving their right to a tax refund from 
the State. 

Answers to Memphis’ and Texas Gas’ petitions for leave 
to intervene were filed by some Respondents herein. These 


2Memphis also sought leave to intervene in the proceeding in The Atlantic 
Refining Company (Operator), et al., Docket No. G-15679, which involves the 
rate for gas purchased by United Gas Pipe Line Company. Since Memphis 
has not indicated in its petition the nature of its interest in this proceeding, 
and petition to intervene in Docket No. G-15679 should be denied. 
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Respondents requested that the petitions for leave to inter- 
vene filed by Memphis and Texas Gas be denied and that 
their applications for rehearing be denied or rejected. 
In support thereof they contended, inter alia: (1) That 
the proceedings in which intervention is sought by Mem- 
phis and Texas Gas were terminated by the Commission’s 
order of February 21, 1961; (2) that Memphis and Texas 
Gas have no standing to file applications for rehearing in- 
asmuch as they are not parties to these proceedings; and 
(3) that potential interveners should not be permitted to 
sit back and wait for a final decision by the Commission 
prior to filing petitions to intervene. They also pointed 
out that petitions to intervene similar to those under con- 
sideration herein were denied by the Commission’s order 
of May 29, 1961. 


In our opinion the petitions to intervene of Memphis and 
Texas Gas were timely. Although these proceedings were 
terminated by the Commission’s order of February 21, 
1961, subsequently the Commission by its order of May 29, 
1961, modified the said order of February 21, 1961. Under 
these circumstances we do not believe that it can properly 
be said that these proceedings were finally terminated as 
of February 21, 1961. Nor do we believe that Memphis 
and Texas Gas have been dilatory in filing their petitions 
to intervene. As they state in their petitions to intervene, 
no notice or order had set a time for hearing or for filing 
petitions to intervene in these proceedings. We shall, 
therefore, permit Memphis and Texas Gas to intervene in 
the procedings listed in Appendix D. 


On March 23, 1961, Long Island Lighting Company 
(LILCO), Public Service Electric and Gas Company 
(PSNJ), Philadelphia Electric Company (PE), and The 
United Gas Improvement Company (UGI) (hereinafter 
referred to collectively as Distributors), filed petitions 
seeking to leave to intervene in the proceedings listed in 
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Appendix B hereof, and concurrently therewith they ten- 
dered for filing a joint and several application for rehear- 
ing of the said order of February 21, 1961. Transconti- 
nental Gas Pipe Line Corporation (Transeo) on April 7, 
1961, and Southern Natural Gas Company (Southern) on 
April 27, 1961, also filed petitions seeking leave to inter- 
vene in the proceedings listed in Appendices B and C 
hereof. 
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The proceedings in which intervention was sought by 
the Distributors involved rates for gas purchased by a 
pipeline company which is either a direct or secondary 
supplier of each of the Distributors. Transco and South- 
ern had sought intervention in those proceedings involv- 
ing rates for gas purchased by them. 


Answers to the Distributors’ petitions for leave to inter- 


vene were filed by numerous Respondents herein. These 
Respondents requested that the Distributors’ petitions for 
leave to intervene be denied and that the Distributors’ 
joint and several application for rehearing be rejected. 


The Commission by its order of May 29, 1961, denied the 
petitions to intervene of the Distributors, Southern and 
Transco,” and rejected the Distributors’ joint and several 


* Transco on June 28, 1961, tendered for filing an application for rehearing 
of the said order of May 29, 1961, insofar as that order denied Transco’s 
petition to intervene in the proceedings listed in Appendix B hereof and modi- 
fied the Commission’s order of February 21, 1961, in those proceedings. No 
action was taken within thirty days of the filing of Transco’s application for 
rehearing. Thus, under Section 1.34(c) of the Commission’s Rules of Prac- 
tice and Procedure such application for rehearing might be deemed to have 
been denied. Transco, on July 28, 1961, and August 9, 1961, filed petitions 
for review of the said order of May 29, 1961, in the Court of Appeals for the 
District of Columbia (CADC Nos. 16510 and 16538). However, in view of the 
fact that the record has not yet been certified to the Court, we still retain 
jurisdiction to affirm, modify or set aside our order. 
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application for rehearing. The Commission in that order 
(mimeo p. 5) set forth its reasons for denying intervention, 
as follows: 


As to the Distributors’ petitions to intervene in 
those proceedings in which intervention was not previ- 
ously sought and as to the petitions to intervene of 
Southern and Transco, it is apparent that such peti- 
tions are untimely. Such petitions were filed over 
two years after the suspension orders issued herein 
and after the Commission’s order of February 21, 1961 
herein had terminated these rate proceedings. Fur- 
thermore, permitting intervention at this late date 
would not be in the public interest, since the issue in 
these proceedings has already been determined by the 
courts, z.e., the unconstitutionality of the Louisiana 
Gas Gathering Tax. 


Consistent with the action we are taking herein with re- 
spect to the petitions to intervene of Memphis and Texas 
Gas, and for the same reasons, we shall sua sponte reopen 
the proceedings listed in Appendices B and C hereof and 
permit the Distributors, Southern and Transco to inter- 
vene in such proceedings. 
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United Fuel Gas Company (United Fuel), an intervener 
in the proceedings listed in Appendix E hereof,? on June 
28, 1961, filed an application for rehearing of the said 
order of May 29, 1961, insofar as that order modifies the 
Commission’s order of February 21, 1961, in those pro- 
ceedings. By our action herein we are reopening the pro- 


* Although United Fuel alleged in its application for rehearing that it was 
an intervener in the proceedings in Docket Nos. G-15972, G-16042, and G- 
16070, the Commission’s files do not show that United Fuel filed a petition to 
intervene in such proceedings, nor is there any record of a Commission order 
Granting United Fuel leave to intervene in those proceedings. 
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ceedings in which United Fuel was an intervener and per- 
mitting the Distributors to intervene therein. Under these 
circumstances we believe it equitable that United Fuel 
should also be permitted to participate in these reopened 
proceedings. 


The remainder of the proceedings designated in Ap- 
pendix A hereof involve the same issues as those involved 
in the proceedings mentioned above which we are reopen- 
ing, and, therefore, we shall also reopen sua sponte these 
proceedings in order to insure consistency in whatever 
action we may take with respect to the issues involved 
herein. 


In view of the unusual posture of these proceedings, we 
deem it appropriate to set forth the procedure that shall 
be followed with respect to these reopened proceedings 
and the reasons therefor. It appears that the issues raised 
in these proceedings are primarily, if not exclusively, ques- 


tions of law, not questions of fact. Thus, we do not be- 
lieve that an evidentiary hearing is necessary or desir- 
able. We wish, however, to give all parties an opportunity 
to set forth their position with respect to the issues. Ac- 
cordingly, we shall provide that any party may, if it so 
desires, file a statement of position with the Commission 
on or before October 9, 1961, and also may file a reply to 
the various statements of position of other parties on or 
before November 6, 1961. If any party deems the sub- 
mission of evidence necessary, we shall permit it to be 
tendered in writing. By utilizing this procedure, we be- 
lieve that a full opportunity to be heard will be afforded 
to all parties. In view of our action herein, no considera- 
tion need be given to the various applications for rehear- 
ing that have been tendered for filing. 


(478) 
The Commission finds: 


(1) It is appropriate or necessary in the administration 
of the Natural Gas Act that the proceedings listed in Ap- 
pendix A hereof be reopened and that the Commission 
undertake reconsideration of its prior actions in these 
proceedings. 
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(2) The participation of the Distributors, Transco, 
Southern, Memphis and Texas Gas in the proceedings 
listed in Appendices B, C, and D may be in the public 
interest. 


(3) The participation of Memphis in the proceeding in 
The Atlantic Refining Company (Operator), et al., Docket 
No. G-15679, has not been shown to be in the public interest. 


The Commission orders: 


(A) The proceedings listed in Appendix A hereof are 
hereby reopened for the purpose of permitting the above- 
named petitioners to intervene and to permit the Com- 
mission to reconsider its prior actions with respect to such 
proceedings. 


(B) The Distributors, Transco, Southern, Memphis, and 
Texas Gas are hereby permitted to become interveners in 
the proceedings in which they have petitioned to intervene, 
as set forth in Appendices B, C, and D, subject to the Rules 
and Regulations of the Commission: Provided, however, 
that the participation of the said interveners shall be lim- 
ited to the matters affecting asserted rights and interests 
specifically set forth in their petitions to intervene and 
provided, further, that the admission of these interveners 
shall not be construed as recognition by the Commission 
that such interveners might be aggrieved because of any 
order or orders of the Commission entered in the proceed- 
ings in which intervention is granted. 
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(C) The petition to intervene of Memphis in the proceed- 
ing in The Atlantic Refining Company (Operator), e¢ al., 
Docket No. G-15679 is hereby denied. 


(D) A statement of position may be filed with the Com- 
mission by any party desiring to do so on or before October 
9, 1961, and a reply to the various statements of position 
may be filed with the Commission by any party that so 
desires on or before November 6, 1961. Service of such 
statements of position and the replies thereto shall be made 
upon all parties in those proceedings to which they are 
respectively applicable. 


(E) If any party wishes to take the position that the 
receipt of evidence in the record is necessary, it shall 
tender such evidence in written form duly sworn to as an 
appendix to its statement of position. If any party wishes 
to take the position in response to any such tender that 
other evidence should be received, it shall tender such 
evidence in written form duly sworn to as an appendix to 
its reply. The receipt of any such tender shall depend 
upon our further order. 


By the Commission. 
Micwaet J. FarreE.t, 
Acting Secretary 
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Texaco Inc., et al., Docket Nos. G-15546, et al. 


G-15546 * 
G-15547 * 
G-15547 

G-15548 * 


G-15596 
”? 


9 
> 


APPENDIX “A” 
A-1 


* * * * * * 


Texaco Inc.? 
Texaco Ine. (Operator), e¢ al.* 
9 ”? ” 99 


Texaco Inc.* 
?? 


”? 
”? 


Phillips Petroleum Company 
” ” 9? 


” 


”? 
Phillips Petroleum Company (Operator), et al. 
bd ”? ”? ” 29 «99 
” TR 29 
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Respondent 
Sun Oil Company (Operator), e¢ al. 
”? ”? ? ” 79.99. 


”? ” ”? 27°99 
”? ” 27°99 
” ” 99°99 


Sun Oil Company 
” ” ? 
19 ” ” 
* * * . * * * 


Pan American Petroleum Corporation 
”? > 99 ” 


> 2? ”? ” 
* * * * * * * 


Pan American Petroleum Corporation 
(Operator), et al. 


* * * *. * * * 
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G-15680 Texaco Seaboard, Inc. 


* * * * . * * 


G-15721 * Phillips Petroleum Company 
?? ” ” ” 


G-15739 Texaco Seaboard Inc. 


* * * * * * 


G-15748 : Sun Oil Company 


7 ”? ? 
? ” 9 
”? ”? ”? 
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G-15752 Phillips Petroleum Company (Operator), et al. 
”? > ”? ? ”? 99 99 

”? 

” 

” 


* ° * * * * * ° 


G-15768 Sun Oil Company (Operator), et al. 
. ° se 


* * * * * 
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G-15780 * Pan American Petroleum Corporation 
(Operator), et al. 
G-15833 Union Texas Natural Gas Corporation * 


° * * * * * * * 


G-15846 2 Union Oil Company of California 


”? 

””? 

” 

” 

”? 

” 

” 

7? 2) 

Union Oil Company of California, et al. 

”? ”? > ” ”» ” 99 


486 


Union Texas Natural Gas Corporation * 
* * * * * * * 
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G-16065 Pan American Petroleum Corporation 

G-16066 ”? + 2 ”? ”? 

G-16067 Pan American Petroleum Corporation 

(Operator), et al. 
” ”? 


? ”? ”? 


” 29 99 
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G-15546 
G-15547 
G-15548 
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APPENDIX ‘“‘B”’ 
B-1 
Docket Nos. G-15546, e¢ al. 
Texaco Inc., et al. 


* * * * * © 
Texaco Inc. UGI 
Texaco Inc. (Operator), et al. UGI 
Texaco Inc. LILCO, PSNJ, PE, UGI 


° * * * ° se e 
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Phillips Petroleum Company LILCO, PSNJ, 
PE, UGI, TRANSCO 


Phillips Petroleum Company PSNJ, PE, UGI 
(Operator), e¢ al. 


Sun Oil Company (Operator), et al TRANSCO 
Pan American Petroleum LILCO, PSNJ, 
Corporation UGI 


Pan American Petroleum Corporation UGI 
(Operator), et al. 
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G-15680 


* * 


G-15721 
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Texaco Seaboard, Inc. LILCO, PSNJ, PE, 
UGI, TRANSCO 

Phillips Petroleum LILCO, PSNJ, PE, 
Company UGI, TRANSCO 


Texaco Seaboard, Ince. PSNJ, PE, UGI 


* * * * * * 


Sun Oil Company 
Phillips Petroleum Company LILCO, PSNJ, 
(Operator), e¢ al. PE, UGI 


Sun Oil Company (Operator), TRANSCO 
et al. 


Pan American Petroleum Corporation 
(Operator), et al. 


° * . ° * * * 


Union Texas Natural Gas LILCO, PSNJ, 
Corporation PE, UGI 


° * * e ° * es 
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Union Oil Company of LILCO, PSNJ, PE, 
California UGI, TRANSCO 
Union Oil Company of LILCO, PSNJ, PE, 
California, e¢ al. UGI, TRANSCO 


e * ° e ° * * ° 
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G-16023 Union Texas Natural Gas LILCO, PSNJ, 
Corporation PE, UGI 
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Pan American Petroleum PSNJ, PE, 
Corporation (Operator) e¢ al. UGI 


Union Oil Company of California PSNJ, PE, 
(Operator) UGI 


APPENDIX ‘‘C’’* 


Phillips Petroleum Company G-15596 
Phillips Petroleum Company G-15597 
(Operator), et al. 


* e e * * 


* Southern Natural Gas Company has petitioned for leave to intervene in 
the proceedings listed herein. 


Docket No. 
G-15633 
G-15721 


G-15833 
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APPENDIX ‘‘D” * 
Respondent 


Sun Oil Company 
Phillips Petroleum Company 


Union Texas Natural Gas Corporation 


id * ° e ° * * 
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Union Oil Company of California 


* . . * . * * 


Union Texas Natural Gas Corporation 


*The Memphis Light, Gas and Water Division of the City of Memphis, 
Tennessec, and Texas Gas Transmission Corporation have petitioned for leave 
to intervene in the proceedings listed hercin. 


Docket No. 


G-15546, 7, 8 


Gat 
Gass 
Gainrai 
ee 


G-15780 
G-15846 
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Seller 


Texaco, Inc. 

. * . * s * e 
Pan American Petroleum Corporation 

. * . - ° * e 
Pan American Petroleum Corporation 

Phillips Petroleum Company 

Sun Oil Company 

* * a e * * e 


Pan American Petroleum Corporation 
Union Oil Company of California 


* United Fuel Gas Company is an intervener in the proceedings listed herein, 
except as noted in footnote one below. 


1 Although United Fuel alleges that it is an intervener in these procecdings, 
the Commission’s files do not show that United Fuel has filed a petition to 
interveno in such proceedings, nor is there any record of a Commission order 
granting United Fuel leave to intervene in such proceedings. 
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UNITED STATES OF AMERICA 
BEFORE THE 
FEDERAL POWER COMMISSION 


In the Matters of: 


Pan AMERICAN PETROLEUM CoRPORATION 
Docket Nos, G-15641, G-16065, and G-16066 


and 


Pan American PETROLEUM CorporaTIon (Operator), et al. 
Docket Nos. G-15650, G-15780, and G-16067 


Application for Rehearing Upon Commission’s Order 
Issued August 30, 1961 
Comes now Pan American Petroleum Corporation (Pan 
American), the producer-seller under the rate schedule 
supplements which are the subject of the proceedings desig- 


nated Docket Nos. G-15641, G-16065, G-16066, G-15650, 
G-15780, and G-16067, and pursuant to Section 19(a) of the 
Natural Gas Act, 15 USC 717r(a), and Section 1.34 of the 
Federal Power Commission Rules of Practice and Pro- 
cedure, 18 CFR § 1.34, hereby applies for rehearing upon 
the order issued by the Federal Power Commission (Com- 
mission), on August 30, 1961, and entitled Texaco, Inc., et 
al., Docket Nos. G-15546, e¢ al., in the above-styled proceed- 
ings. In support of its application for rehearing, Pan 
American states the following: 


L 
Statement of the Case 


In the above-styled proceedings the Commission has is- 
sued the following orders: By order issued July 31, 1958, 
in Docket Nos. G-15641, G-15650, and G-15780, the Commis- 
sion suspended the operation of Supplements Nos. 8, 7, 3, 9, 
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and 10 of Pan American FPC Gas Rate Schedules Nos. 14, 
78, 190, 174, and 173, respectively. By order issued Au- 
gust 21, 1958, 

507 


in Docket Nos. G-16065 and G-16067, the Commission sus- 
pended the operation of Supplement Nos. 10, 9, and 8 of 
Pan American FPC Gas Rate Schedules Nos. 39, 150, and 
32, respectively. By order issued August 26, 1958, in Docket 
No. G-16066, the Commission suspended the operation of 
Supplement No. 9 to Pan American FPC Gas Rate Sched- 
ule No. 149. By its Order Requiring Refunds and Termi- 
nating Proceedings, issued February 21, 1961, in the above- 
styled proceedings, the Commission ordered Pan American 
to make refunds to its purchasers of amounts collected sub- 
ject to refund in the above-styled proceedings, together with 
interest paid to Pan American by the State of Louisiana. 
On April 14, 1961 and May 29, 1961, respectively, the Com- 
mission issued its Order Granting Applications for Rehear- 
ing, and its Order Modifying Order Requiring Refunds and 
Terminating Proceedings and Denying Interventions in the 
above-styled proceedings. On August 30, 1961, the Commis- 
sion issued its Order Reopening Proceedings and Permit- 
ting Interventions, which is the order of which Pan Amer- 
ican herein complains. 


Long Island Lighting Company (LILCO), Public Serv- 
ice Electric and Gas Company (PSNJ), United Gas Im- 
provement Company (UGI), and United Fuel Gas Com- 
pany (United Fuel), have been granted permission to inter- 
vene in Docket No. G-15641. UGI and United Fuel have 
been granted permission to intervene in Docket Nos. G- 
15650 and G-15780. Philadelphia Electric Company (PE), 
PSNJ, and UGI have been granted permission to intervene 
in Docket No. 16067. There are not any interveners in 
Docket Nos. G-16065 and G-16066. 
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None of the parties to the above-styled proceedings have 
filed petitions for review of the Commission’s order issued 
May 29, 1961, nor has any person who is not a party to the 
above-styled proceedings attempted to obtain judicial re- 
view of the Commission’s order issued May 29, 1961, in 
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these proceedings. The sixty day period provided for in 
Section 19(b) of the Natural Gas Act, 15 USC 717r(b), 
within which petitions for review of order issued on May 
29, 1961, must be filed, expired on August 28, 1961. Neither 
the petition for review filed in Transcontinental Pipe Line 
Co. v. FPC, No. 16510, U. S. Court of Appeals for the Dis- 
trict of Columbia Circuit, nor the petition for review filed 
in Transcontinental Pipe Line Co. v. FPC, No. 16538, U. S. 
Court of Appeals for the District of Columbia Circuit, con- 
tain any reference to the proceedings in Dockets Nos. G- 
15641, G-16065, G-16066, G-15650, G-15780, and G-16067. 
Transcontinental Pipe Line Company is not a purchaser 
of gas under the rate schedule supplements which are the 
subject of the proceedings designated Docket Nos. G-15641, 
G-16065, G-16066, G-15650, G-15780, and G-16067. 

The purchasers of gas under the rate schedule supple- 
ments which are the proceedings designated Docket Nos. 
G-15641, G-16065, G-16066, G-15650, G-15780, and G-16067, 
have not filed petitions for review of the Commission’s 
order issued May 29, 1961. 


II. 


Pan American Is Aggrieved By Commission’s Order 
Issued August 30, 1961 


In the proceedings culminating in the Commission’s Or- 
der Modifying Order Requiring Refunds and Terminating 
Proceedings and Denying Interventions, issued May 29, 
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1961, which order became final and unappealable on August 
28, 1961, with respect to these proceedings, Pan American 
sustained the burden of proving to the Commission that 
refunds should not be made in these proceedings of amounts 
that the State of Louisiana does not refund to Pan Ameri- 
can. By its order issued August 30, 1961, the Commission, 
without notice, and without giving Pan American any 
opportunity to 
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appear and be heard, set aside and revoked the final deter- 
mination embodied in its order issued May 29, 1961, and 
placed upon Pan American the burden of once again prov- 
ing that it should not be compelled to make refunds of taxes 
it paid to the State of Louisiana and which the State of 
Louisiana will not refund to Pan American. The Commis- 
sion’s order issued August 30, 1961, has the effect of, with- 
out notice or a hearing, subjecting Pan American to a 


double burden of proof and to a double hazard and jeopardy 
with respect to the issues involved in the subject proceed- 
ings. 


The Commission, in its order issued August 30, 1961, 
stated that it proposed to take identical action with respect 
to the issues involved in all of the separate proceedings 
which are the subject of that order. The factual situations 
and the legal effect of the factual situations involved in the 
proceedings designated Docket Nos. G-15641, G-16065, G- 
16066, G-15650, G-15780, and G-16067, are different than 
the factual situations and the legal effect of the factual 
situations involved in the other separate proceedings which 
are the subject of Commission’s order issued August 30, 
1961. The Commission, by its decision to resolve in the 
same manner all of the issues involved in all of the sepa- 
rate proceedings which are the subject of its August 30, 
1961 order, has, without giving Pan American the oppor- 
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tunity to appear and be heard provided for in the Fifth 
Amendment to the Constitution of the United States, Sec- 
tion 4(e) of the Natural Gas Act (17 USC 717e(e)), and 
Sections 5 and 7 of the Administrative Procedure Act, 5 
USC § 1004 and § 1006, upon the facts, and legal effect of 
the facts, peculiar to the proceedings designated Docket 
Nos. G-15641, G-16065, G-16066, G-15650, G-15780, and G- 
16067, unlawfully deprived Pan American of its right to 
have the Commission render 
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its decision in these proceedings upon the record made 
therein by the parties thereto and not upon the record made 
in other proceedings. 

iI. 


Insofar as it purports to apply to Docket Nos. G-15641, 
G-16065, G-16066, G-15650, G-15780, and G-16067, the 
order issued August 30, 1961, is unlawful and invalid 


Since the period provided for in Section 19(b) of the Nat- 
ural Gas Act during which petitions for review can be filed 
expired on August 28, 1961, with respect to the Commis- 
sion’s order issued May 29, 1961, in Docket Nos. G-15641, G- 
16065, G-16066, G-15650, G-15780, and G-16067, the May 29, 
1961 order in these proceedings is, therefore, a final unap- 
pealable order that cannot be attacked by Pan American or 
by any of the distributors or natural gas companies that the 
Commission, in the Appendices to its August 30, 1961 order, 
lists as ‘‘petitioners’’ in these proceedings. None of these 
‘““petitioners’’ have claimed that the Commission does not 
have jurisdiction over the rates that are the subject of the 
proceedings that have been designated Docket Nos. G-15641, 
G-16065, G-16066, G-15650, G-15780, and G-16067. 


If any orders issued by the Commission can be considered 
to be final orders and not subject to recall or modification 
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upon the motion of the Commission or upon the application 
of some person or party, orders which constitute a final 
decision upon the issues in proceedings and which termi- 
nate proceedings, and upon which the statutory period for 
filing petitions for judicial review has expired without 
petitions for review having been filed, are such orders. 
There is no escape from the conclusion that either the Com- 
mission’s order issued May 29, 1961, in Docket Nos. G-15641, 
G-16065, G-16066, G-15650, G-15780, and G-16067, is 
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a final order that may not be recalled, vacated, or modified, 
or there is no such thing as a Commission final order which 
may not at any time be recalled, modified, or vacated. 


Good administrative practice and fundamental due proc- 
ess each require that there be some point at which orders 
and judgments that constitute decisions in adjudicatory 
proceedings become final and not subject to revocation. 
Fundamental justice and fair play and fundamental due 
process require that, when the Commission has received the 
evidence, heard the arguments, rendered its decision, and 
has entered its orders in proceedings, and no appeals have 
been taken from such orders within the time provided 
therefor, Commission orders shall not be summarily with- 
drawn and vacated and the adjudications set for naught. 


If one of the ‘‘petitioners’’ in these proceedings or the 
Commission believes that there is some ground to suppose 
that the Commission exceeded its jurisdiction in the issu- 
ance of its May 29, 1961 order in these proceedings, Pan 
American should have been given notice thereof, and the 
Commission should have entered upon a hearing to deter- 
mine if, in the issuance of said order, it exceeded its juris- 
diction and whether it had authority to, and should, revoke 
and vacate said order. The Commission did none of these 
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things. After its order had become final and unappealable, 
the Commission, without making any findings that its order 
constituted action by it in excess of its jurisdiction under 
the Act, and without giving Pan American notice and an 
opportunity to be heard, summarily revoked and vacated 
its order. 


Section 1.33 of the Commission’s Rules of Practice and 
Procedure (18 CFR § 1.33), provides that proceedings may 
be reopened prior to the date on which the Commission 
issues and enters its final order or rule. 
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Section 19(a) of the Act provides that where a petition for 
review has been filed, the Commission may upon reasonable 
notice modify or set aside an order made or issued under 
the Act, if it acts before the record on appeal is filed in the 
court. Clearly neither of these situations exists in the 


proceedings in Docket Nos. G-15641, G-16065, G-16066, G- 
15650, G-15780, and G-16067. 


The Commission has entered its final order in these pro- 
ceedings and no petition for review of said order has been 
filed by any of the ‘‘petitioners’’ in any of these proceed- 
ings. Since the Commission’s order of August 30, 1961 
was not issued upon any notice it cannot be considered to 
have been issued upon reasonable notice. 


The Commission, in its order issued April 30, 1961, pur- 
ports to have decided to issue an order in which it acts 
uniformly in all of the proceedings that are the subject of 
that order. The facts involved in some of these proceedings 
are not the same as the facts involved in others. For 
example, the issue of whether Pan American was obligated 
to pay the taxes under protest so that the tax payments 
could be recovered by it from the State of Louisiana ap- 
pears to be an issue in each of these proceedings. Appendix 
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I through IV, hereto, constitute material facts respecting 
Pan American’s sales to United Fuel involved in Docket 
Nos. G-15641, G-15650, and G-15729. In Dockets Nos. G- 
16065 and G-16066, no one has petitioned for refunds or 
sought to submit any facts or arguments under which it 
might claim that it is entitled to refunds. 


Under Section 4(e) of the Natural Gas Act, Pan Ameri- 
can is entitled to a hearing upon the lawfulness of the 
increases in rates which are the subject of these proceed- 
ings. Section 7(c) of the Administrative 
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Procedure Act provides that each party shall have the 
right to conduct such cross-examination as may be required 
for a full and true disclosure of the facts. Section 1.20(g) 
of the Commission’s Rules of Practice and Procedure (18 
CFR § 1.20(g)), provides that parties shall have the right 
of cross-examination. Under the procedure provided for 
in the Commission’s order of August 30, 1961, no cross- 
examination is provided for. 


Iv. 
Relief Requested by Pan American 


The Commission should revoke and vacate its order is- 
sued August 30, 1961, insofar as said order purports to 
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apply to the proceedings designated Dockets Nos. G-15641, 
G-16065, G-16066, G-15650, G-15780, and G-16067. 


Respectfully submitted, 


Pan AMERICAN PETROLEUM CoRPORATION 
By J. P. Hammonp 
Wo. H. Emerson 
P. O. Box 591 
Tulsa 2, Oklahoma 


Wruuuam J. Grove 

Carrouu L. GILLIAM 
600 Munsey Building 
Washington 4, D. C. 


Wo. H. Emerson 
Wm. H. Emerson 
Its Attorneys 
Of Counsel: 


Dow, Lohnes and Albertson 
600 Munsey Building 
Washington 4, D. C. 


Dated: September 27, 1961, Tulsa, Oklahoma 


522 


UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


In the Matters of: 
Pan AMERICAN PETROLEUM CORPORATION 
Docket Nos. G-15641, G-16065, and G-16066 


and 


Pan Amertcan Perroteum Corporation (Operator), e¢ al. 
Docket Nos. G-15650, G-15780, and G-16067 


Statement of Position of Pan American Petroleum Corporation 
Upon Commission Order Issued August 30, 1961 


Comes now Pan American Petroleum Corporation (Pan 
American), the producer-seller under the rate schedule 
supplements which are the subject of the proceedings des- 


ignated Docket Nos. G-15641, G-16065, G-16066, G-15650, 
G-15780, and G-16067, and, pursuant to paragraphs (D) 
and (E) of the Commission’s order issued August 30, 1961, 
and entitled Texaco Inc., et al., Docket Nos. 15546, e¢ al., 
in the above-styled proceedings, as its statement of position 
and its evidence in the caption proceedings, submits the 
following: 


I. 


Insofar as it purports to apply to Docket Nos. G-15641, G- 
16065, G-16066, G-15650, G-15780, and G-16067, the 
order issued August 30, 1961, is unlawful and invalid 


Attached hereto, as Appendix ‘‘A’’, is a true and correct 
copy of Pan American’s Application for Rehearing Upon 
Commission’s Order Issued August 30, 1961 in the caption 
proceedings, which, by this reference, is incorporated herein 
as if set out in full herein. 
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I. 


Pan American will not receive any windfall if the Commis- 
sion’s order issued May 29, 1961, in the caption pro- 
ceedings, is given full force and effect 


The gas sales contract provisions which provide for the 
rate increases which were suspended by the Commission’s 
orders instituting the caption proceedings are tax sharing 
provisions under which Pan American and the purchaser 
under each of these contracts agree to share the burden of 
new or increased taxes levied by the State of Louisiana on 
gas that is sold under each contract. Under the contract 
provisions involved in Docket Nos. G-15641, G-15650, and 
G-15780, Pan American bears 25% of the burden of any such 
new or increased taxes, and the purchaser bears 75% of the 
burden of any such new or increased taxes. Under the con- 
tract provisions involved in Docket Nos. G-16065, G-16066, 
and G-16067, Pan American bears 12.5% of the burden of 
any such new or increased taxes, and the purchaser bears 
87.5% of the burden of any such new or increased taxes,? 


The tax sharing ratios were determined by arm’s length 
negotiations between Pan American and its purchasers, and 
have been formalized in the gas purchase contracts into 
which Pan American and its purchasers have freely and 
voluntarily entered. None of the purchasers involved have, 
as in good conscience they may not, taken the position that 
these tax sharing ratios are unjust or result in any wind- 
fall to Pan American. Any claim that the tax sharing 
ratios provided for in these gas sales contracts are not 
permissible under the Natural Gas Act may not be raised 
at this time in these proceedings. 


2 Appendix ‘¢D??, 


(524) 


$24 


With the exception of United Fuel Gas Company (United 
Fuel), the purchasers from Pan American have not con- 
tended in these proceedings that Pan American was obli- 
gated to protest its payments of the additional 1¢ Louisiana 
gas gathering tax.? United Fuel did, initially, take the 
position that Pan American was required to protest its pay- 
ments of such additional tax but, as shown by Appendices 
I through IV to Appendix ‘‘A’’ hereto, Pan American ad- 
vised United Fuel that it did not consider that it had an 
obligation to file a protest with the State of Louisiana of its 
payments of such tax, or a contractual obligation to make 
refunds if the tax should be declared unconstitutional. 
When Pan American refused to accept payment upon the 
condition sought to be imposed by United Fuel, United Fuel 
withdrew its condition and tendered payment without preju- 
dice to the rights of either party. 


Pan American obviously has not been enriched by paying 
taxes to the State of Louisiana which it cannot recover from 
the State of Louisiana. The tax reimbursements paid to 
Pan American by its purchasers amount to a sharing of the 
loss suffered by Pan American in the payment of these 
taxes. Payments made as contribution, or as partial in- 
demnification, applicable to a liability of Pan American, do 
not constitute revenue or income to Pan American. 


The petitioners’ contention is not that, because Pan 
American has been unjustly enriched or received a wind- 
fall, it should make refunds, but that Pan American should 
be compelled to refund amounts that have not and will not 
be refunded to it by the State of Louisiana. Since the State 
of Louisiana will not refund tax payments involved in the 
above-styled 


* 47 La. Rev. Stat, 1950, § 678, Act No. 8, 1958. 
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proceedings, someone will have to assume the liability. In 
equity and good conscience, there is no reason to support 
placing the entire burden upon either Pan American or its 
purchasers. Since Pan American and its purchasers have 
entered into tax sharing arrangements which they consider 
to be fair and equitable, there is no reason why these tax 
sharing arrangements should be disturbed and the entire 
liability be assigned to either Pan American or its pur- 
chasers. 


Il. 


The Commission’s purpose in issuing its suspension orders 
tn the caption proceedings was to provide that Pan 
American refund the portion of refunds to it from the 
State of Louisiana that represent taxes for which it 
was reimbursed by its purchasers 


By letter dated September 23, 1958, Appendix ‘‘B”’ here- 
to, Mr. Robert L. Roland, Collector, Department of Rev- 
enue, State of Louisiana, advised the Commission that inde- 
pendent producers had expressed a desire to pay the addi- 
tional 1¢ gathering tax without being obligated to sue the 
State for refunds thereof, but that these independent pro- 
ducers were concerned over the possible consequences aris- 
ing under Federal Power Commission orders issued in pro- 
ceedings under Section 4(e) of the Natural Gas Act (15 
USC 717e(e)), involving increases in rates under the tax 
reimbursement clauses of gas sales contracts. By letter 
approved on October 1, 1958, and mailed on October 2, 1958, 
Appendix “C’’ hereto, Chairman Jerome C. Kuykendall 
advised Mr. Roland that the purpose of the Commission in 
issuing its suspension orders in proceedings such as the 
caption proceedings, was not to force litigation of the tax 
statutes, but that the obvious purpose of the Commission 
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was to assure that independent producers “should not have 
an opportunity for unjust enrichment—a 
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windfall—in the event the tax statute is held to be uncon- 
stitutional and refunds thereunder are made to the pro- 
ducers.’’ 


Chairman Kuykendall’s letter clearly stated that the only 
amounts that independent producers would be required to 
refund would be the refunds to producers by the State of 
Louisiana. This letter expressly and clearly provided that 
the Commission had not imposed, or sought to impose, upon 
independent producers an obligation to file protests of their 
payments of such tax, or to institute suits against the State 
of Louisiana to recover tax payments. It would be unjust, 
inequitable, and unlawful for the Commission, approximate- 
ly three years after it assured the State of Louisiana and 
Pan American that Pan American did not have any duty 
under Commission orders or rules and regulations to pay 
the additional 1¢ tax under protest and sue to recover the 
same, and that Pan American would not be required to 
refund tax payments not recovered from the State of Lou- 
isiana, to retroactively change the purpose and meaning of 
its orders and require refunds of amounts that have not 
been refunded by the State of Louisiana. 


No protests were filed to the Commission’s announce- 
ment in its letter mailed on October 2, 1958. The distribut- 
ing companies and natural gas pipe line companies listed 
in the Commission’s order issued August 30, 1961, as ‘‘peti- 
tioners’’ in the caption proceedings, are barred by laches 
and lapse of time from now maintaining that the meaning 
the Commission, nearly three years ago, announced it was 
giving to its suspension orders was either incorrect, im- 
proper, or unlawful. These “petitioners’’ did not file any 
protests with the Commission during the period that Pan 
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American, in reliance upon the Commission’s public state- 


ments, paid without protest the additional 1¢ Louisiana gas 
gathering tax, Therefore, these 
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“petitioners”? should not be allowed, after the time has : 
passed within which Pan American could have protested 
its payments of the 1¢ additional gathering tax, to maintain 
that, because the Commission should have required the pro- 
ducers to file protests and Pan American should have filed 
protests, and Pan American must, nevertheless, make re- 

funds of tax payments that will not be refunded to it. » 


IV. 
The petitioner distributing com 
order compelling Pan A 
amounts that will not b 
of Louisiana 


P * bh 
pames are not entitled to an 

merican to make refunds of 
e refunded to it by the State 


Pan American does not have any contractual relations 
with any of these petitioning distributors, Pan American 


does not sel] gas to, or in any way deal with, these dis- 
tributors, 


These distributors have no 
that they or their customers 
a greater detriment 
State of Louisiana of 


t shown, or attempted to show, 
have suffered, or will suffer, 
if Pan American’s payments to the 
the additional tax, and which will not 


116 


(528) 


be refunded by the State of Louisiana, are not refunded to 
Pan American’s purchasers, than the detriment to 
Pan American if it is required to make refunds of payments 
that will not be refunded to it. They have not shown that, 
if Pan American is not compelled to make such refunds, it 
will be unjustly or inequitably enriched. 
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It, therefore, follows that the petitioning distributors 
have not shown that it would be either unjust, unreason- 
able, or unlawful for the Commission to follow its an- 
nounced intention in these proceedings, and not compel 
Pan American to refund amounts that the State of Louisi- 
ana does not refund to Pan American. 


Vv. 


United Fuel is not entitled to refund of amounts not 
refunded to Pan American by the State of Louisiana 


As shown by Appendices I through IV to Appendix ‘‘A”’ 
hereto, United Fuel’s claim for refunds cannot be main- 
tained upon the basis that Pan American had any con- 
tractual obligation to either file protests to the payments 
by it of the additional 1¢ Louisiana gas gathering tax, or 
to sue the State of Louisiana for refund of such payments, 
or to make refunds to United Fuel. United Fuel and Pan 
American have agreed in writing that the tax reimburse- 
ment payments by United Fuel were not conditioned upon 
Pan American assuming an obligation to obtain refunds 
from the State of Louisiana, or to make refunds to United 
Fuel in the event the tax should be declared unconstitu- 
tional. 
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VI. 


The increases in rates, which are the subject of the caption 
proceedings, are not unjust, unreasonable, or unlawful 


The Commission, in all of its orders and communications 
issued in the caption proceedings, has made it clear that 
its reason for suspending the increases in rates based 
upon reimbursement of the Louisiana additional 1¢ gas 
gathering tax was that litigation was being instituted to 
challenge the constitutionality of the tax, and that, upon 
the tax being declared unconstitutional, some refunds 
might be made by the State of Louisiana. It is, therefore, 
clear that the Commission has consistently recognized 
that, 
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insofar as the increases in rates represent reimbursement 
of additional tax actually paid and not refunded by the 
State, such increases in rates are just, reasonable, and 
lawful under the Act. Jt follows that, since Pan American 
paid the additional tax during the period it was pur- 
portedly effective, and will not recover its payments from 
the State of Louisiana, the increases in rates involved in 
the caption proceedings are just, reasonable, and lawful. 


The Commission and petitioners are well aware of the 
confusion and uncertainty during the period August 1, 
1958-December 1, 1958, respecting payment of the 1¢ addi- 
tional tax, and of the efforts of Pan American to deal 
fairly with its purchasers and with the State of Louisiana. 
The petitioners have not shown that the actions of Pan 
American were in any way unreasonable or unjust. 


* August 1, 1958 - December 1, 1958. 
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Since the purchasers of gas under Pan American’s FPC 
Gas Rate Schedules Nos. 14, 32, 39, 149, and 150 have not 
attempted to intervene in the proceedings in Docket Nos. 
G-15641, G-16065, G-16066, and G-16067, it cannot be said 
that these purchasers are of the opinion that Pan Ameri- 
can is obligated to make refunds. 


Clearly the basis for these increases in rates, and the 
basis which the Commission accepted as being adequate 
support for these increases in rates, was the payment by 
Pan American of taxes to the State of Louisiana which 
would not, by the State of Louisiana, be returned to Pan 
American. Until, and unless, the situation is changed by 
refunds to Pan American by the State of Louisiana, there 
is no basis for compelling Pan American to make refunds 
to its purchasers. 
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VII. 
Conclusion 


The Commission’s order of August 30, 1961 in the cap- 
tion proceedings is unlawful and invalid, because the Com- 
mission does not have authority under the Natural Gas 
Act to reopen these proceedings or to permit Long Island 
Lighting Company, Public Service Electric & Gas Com- 
pany, United Gas Improvement Company, and Philadel- 
phia Electric Company to intervene. It would be unlaw- 
ful, unjust, and unreasonable for the Commission to retro- 
actively change the meaning and effect of its suspension 
orders issued in these proceedings. 


There is no basis in fact or law to order Pan American 
to make refunds of tax payments that have not been re- 
funded to it by the State of Louisiana. 


It is, therefore, clear that the Commission should vacate 
its order issued August 30, 1961, in Docket Nos. G-15641, 
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G-16065, G-16066, G-15650, G-15780, and G-16067, and give 
effect to its order issued May 29, 1961. 


Respectfully submitted, 


Pan AMERICAN PETROLEUM CORPORATION 
By J. P. Hammond 
Wm. H. Emerson 
P. O. Box 591 
Tulsa 2, Oklahoma 


William J. Grove 
Carroll L. Gilliam 
600 Munsey Building 
Washington 4, D. C. 
Won. H. Emerson 
Its Attorneys 
Of Counsel: 


Dow, Lohnes and Albertson 

600 Munsey Building 

Washington 4, D. C. 

Dated: September 29, 1961, Tulsa, Oklahoma 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matter of 


Texaco, Inc., et al. 
Docket Nos. G-15546, e¢ al. 


Statement of Position of United Fuel Gas Company, 
Intervenor in Thirty-Eight Docketed Proceedings 


United Fuel Gas Company (United Fuel), an intervenor 
in the proceedings at the docket numbers listed on Ap- 
pendix E to the Commission’s order herein, issued August 
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30, 1961,* hereby submits its Statement of Position on the 
issues raised by the parties to these consolidated proceed- 
ings. 


Although the Commission’s order reopening the pro- 
ceedings characterized these issues as being primarily 
questions of law, there are certain essential facts required 
to determine the controversy. These essential background 
facts will be stated in Part I, below. 


It is United Fuel’s position that the Commission should 
reinstate its order issued February 21, 1961, and nullify its 
subsequent order issued May 29, 1961. The basis of this 
position involves three major points; namely, 


(1) The Commission acted properly within the regula- 
tory pattern of Section 4 of the Natural Gas Act, except 
for its order issued May 29, 1961. 


(2) The equities in the controversy, as well as principle 
and analogous precedent, support full refunds to United 


540 


Fuel regardless of whether or not gathering tax refunds 
were received by the producers from the State of Louisi- 
ana; and 


(3) The Louisiana producers had an implied obligation 
under their contracts with United Fuel to mitigate the 
adverse effect upon United Fuel of making tax reimburse- 
ment payments for a gathering tax which was being chal- 
lenged and was subsequently determined to be unconsti- 
tutional. These three points, with certain subsidiary con- 


* United Fuel interprets the first paragraph on page 4 and ordering para- 
graphs (A) and (B) of the Commission’s order issued August 30, 1961, as 
permitting it to intervene in Docket Nos. G-15972, G-16042, and G-16070, even 
though the Commission’s files do not show that United Fuel filed petitions to 
intervene therein. 
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siderations, will be discussed in Parts II, III, and IV, 
below. 


I. Certain Essentra, Backerounp Facts 


The chronology of pertinent events points up two es- 
sential facts. Furst, the Commission began to act under 
the rate sections of the Natural Gas Act with respect to a 
review of rate increases based upon a tax being attacked 
as unconstitutional. In continuing to do so, the Commis- 
sion must determine now whether the ‘‘legal’’ rates which 
were in effect during the four-month period, August 2, 
1958, through November 30, 1958, were ‘‘just and reason- 
able’’ or ‘‘lawful.” In essence, the Commission must 
determine whether it is proper to include an unconstitu- 
tional gathering tax reimbursement as a proper item of 
cost to be recovered in the producer rates involved in the 
four-month refund period. Second, United Fuel, acting 
collaterally, notified its suppliers in Louisiana that (a) it 
was relying on the Commission’s regulation to protect its 
interests in the final determination of the controversy and 
(b) that it did not consider itself contractually bound to 
make tax reimbursement payments for an unconstitutional 
tax. In short, United Fuel relied both upon regulation 
under the Natural Gas Act and contract law. 


541 
The essential detail is as follows: 


On the initiation of service to United Fuel prior to 1958 
by certain Louisiana producers, United Fuel began to pay 
such suppliers 1 cent per Mcf for tax reimbursement of 
the Louisiana Gathering Tax pursuant to contract and 
initial certificate authorizations under Section 7 of the 
Natural Gas Act. 


On June 16, 1958, the Louisiana Legislature approved 
an additional gathering tax of 1 cent per Mef initially for 
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a two-year period beginning August 1, 1958. United Fuel’s 
contracts with its Louisiana suppliers had provisions re- 
quiring it to reimburse them for three fourths of certain 
additional taxes. Therefore, applied to the additional 1 
cent gathering tax, the reimbursement amounted to 34 
cent per Mcf. However, before these producers could 
charge and United Fuel could pay the additional 34 cent 
per Mef, the producers had to comply with Section 4 of 
the Natural Gas Act and the Commission’s rate regula- 
tion thereunder. 


On July 11, 1958, the Commission anticipated these rate 
filings and promulgated its Order No. 206. This order did 
two things. First, although the Commission could have 
permitted rate filings to be made and suspended for the 
statutory period of five months, it permitted a one-day 
suspension period under Section 4(e) of the Natural Gas 
Act. Thus, the producers could begin collecting the par- 
tial tax reimbursement at approximately the same time 
that the tax liability 


542 
accrued.* 


Second, the Commission noted that the gathering tax 
was subject to being declared unconstitutional by judicial 
determination and that litigation seeking that effect was 
to be instituted. In this context the Commission noted that 
it was providing for a one-day suspension ‘‘to assure ap- 
propriate refund.”’ 


“It is interesting to noto that if the Commission had suspended for five 
months instead of one day, the gathering tax would have been superseded by 
the severance tax before the rates to recover the additional gathering tax 
would have become effctive as ‘‘legal’’ rates subject to refund, Thus, under 
Order No. 206 the producers could include that by immediately shifting three- 
fourths of the burden of the gathering tax to their purchasers they would not 
be so adversely affected by refraining from protesting the gathering tax and 
filing suit, if the gathering tax were declared unconstitutional. 
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United Fuel’s suppliers took advantage of the one-day 
suspension provision and the Commission’s order in each 
of the docketed cases ** permitted the rate increases to 
go into effect subject to refund. 


Contemporaneously, by letters dated September 11, 1958, 
United Fuel gave notice to its Louisiana suppliers that 
commencing with its July 1958 purchases it would make 
payments to them ‘‘with the reservation that such reim- 
bursement payments will be refunded by you if the gather- 
ing tax is unconstitutional.’?*** United Fuel advised the 
producers that they should pay the gathering tax under 
protest and file suit to preserve their right to be reim- 
bursed by the State of Louisiana, in order that ‘‘you will 
not be penalized in refunding to us the monies paid you 
under the tax reimbursement provision of our said con- 
tracts.’’ 


543 


On December 1, 1958, four months after the additional 
gathering tax became effective, the Louisiana Legislature 
replaced the 2 cent gathering tax with a 2 cent severance 
tax. Thus, the refund period involved herein covers 
monies paid by United Fuel during the period August 2, 
1958, through November 30, 1958. 


On April 1, 1959, the FPC issued its Statement of Inter- 
pretation No. 59-1. This Statement required each pro- 
ducer to advise the FPC in writing giving the complete 
report for the gas gathering taxes reimbursed by the pur- 
chasers, and recited that the orders in each of the dockets 
filed by the producers contained provisions for refunds in 


** See Appendix E. to the Commission’s order hercin issued August 30, 1961, 
for the specific docket numbers. 


*** The full text of the letter is attached as Appendix B to United Fuel’s 
Application for Rehearing herein dated June 27, 1961. 
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the event that the Louisiana gathering tax was held to be 
unconstitutional. 


Subsequent to the determination that the Louisiana 
Gathering Tax was unconstitutional, the Commission is- 
sued the two critical orders herein dated February 21 and 
May 29, 1961. 


The February 21, 1961, order required the respondent 
producers to refund the additional gathering tax for 
which United Fuel reimbursed them in part, whether or 
not the producer received refunds from the State of Louisi- 
ana. Certain producers filed Applications for rehearing 
of this order. 


After reopening the proceeding by order issued April 
14, 1961, the Commission modified its position on the basis 
of the producers’ applications by order issued May 29, 
1961. This latter order required refunds to be made to 
United Fuel only if the producer had received refunds 


from the State of Louisiana. United Fuel filed its Appli- 
cation for Rehearing of the order of May 29, 1961. 


The Commission issued its order of August 30, 1961, to 
reconsider the issues raised. 
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Il. Tue Commission’s Orper Issuep May 29, 1961, Was 
Inconsistent Wits Irs OruHer Format Actions HEREIN 


The above recitation of facts makes it clear that generally 
the Commission sought to preserve the right of purchasers 
from the Louisiana producers to refunds in the event that 
the Louisiana Gathering Tax was declared unconstitu- 
tional. The sole exception to this course of action is the 
Commission’s order issued May 29, 1961, in which it re- 
moved the obligation of suppliers to refund charges col- 
lected for the additional Louisiana Gathering Tax if the 
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suppliers had not protested ihe payment of said gathering 
tax and filed suit to protect their interests and those of its 
customers. In several of the producers’ applications 
reference * was made to two letters sent to the Collector 
of Revenue of the State of Louisiana, signed by the then 
Chairman Kuykendall. On the bare assumption that this 
private correspondence is part of the record in these pro- 
ceedings, United Fuel submits that said letters were equiv- 
ocal in that they did not state that the Commission would 
save them harmless if they voluntarily decided not to pro- 
test the gathering tax and file suit, and the tax was de- 
clared unconstitutional. 


The Commission’s order dated May 29, 1961, was dia- 
metrically opposed to the purpose of its Order No. 206 
and its orders issued in the pertinent producers dockets. 
That purpose was to give the producers notice of the at- 
tack on the constitutionality of the Louisiana Gathering 
Tax and to assure appropriate refunds in the event the 
tax was held invalid. By its Order No. 206 the Commis- 
sion did not attempt to ‘‘force’’ litigation of the Louisiana 
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tax statutes, it reminded and notified the independent pro- 
ducers, who are also natural gas companies subject to 
regulation, that they owed an obligation to the public 
served to charge only ‘‘just and reasonable’”’ or ‘‘law- 
ful’’?* rates. Thus, the Commission was advising the 
producers that (a) they faced a potential requirement to 
refund that portion of their ‘‘legal’’?** rates which might 


* For example, see pages 3-4 of Gulf Oil Corporation’s Petition for declara- 
tory order herein dated March 20, 1961. 

* Rates which the Commission has determined are not ‘‘unjust, unreason- 
able, unduly discriminatory, or preferential’’ so as to be final until modified 
prospectively under the Natural Gas Act. 

** Bates which have been put into effect subject to refund at the end of a 
suspension period until superseded by ‘‘lawful’’ rates. 
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be based upon an unconstitutional gathering tax and that 
(b) they must either take the necessary steps to protect 
themselves by protesting the tax and filing suit or, if they 
did not, they must absorb the cost differential that would 
be created by a determination of the unconstitutionality of 
the gathering tax. 


It is submitted that any other interpretation would dis- 
eriminate against those producers who did protect their 
own, as well as the public’s interest, by paying the addi- 
tional gathering tax under protest and filing suit to pre- 
serve said interest as required by Louisiana law. 


United Fuel relied on the clear and unambiguous lan- 
guage of Order No. 206 as affording it relief if the tax 
were found invalid and consequently did not pursue any 
other remedies that may have been available to it. Thus, 
the effect of the May 29, 1961, Order is that United Fuel 
and others similarly situated were mislead to their detri- 
ment for almost three years by their reliance on the Com- 
mission’s initial action in these proceedings. 


546 


Til. Tue Equities, PRINCIPLE, AND PRECEDENT Support Futn 
Rerunps to Unrrep Fue WHETHER Or Not GaTHERING 
Tax Rerunps WERE REcEIVED By THE Propucers From 
THE STATE OF LOUISIANA. 


United Fuel had put the producers on notice of its posi- 
tion prior to paying its monthly bills which included an 
element of gathering tax reimbursement, and subsequent 
to Commission Order No. 206. United Fuel intervened in 
the individual producer dockets initiated under Section 4 
of the Natural Gas Act. United Fuel and certain of the 
producers entered into letter agreements to the effect that 
United Fuel’s payments during the 1958 period in question 
were without prejudice to the rights of the parties in the 
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dispute over the recovery of payments made by United Fuel 
as tax reimbursements for a tax found to be unconstitu- 
tional. 


Thus, the producers acted with full knowledge given by 
United Fuel of its position and the potential risk the pro- 
ducers ran by not protecting their interests and the inter- 
ests of United Fuel and the public served. 


In the past individual tax items in a cost of service sup- 
porting a rate have been treated separately. For example, 
in Tennessee Natural Gas Line, Inc. v. FPC, 221 F2d 
(CADC, 1954), the Commission attempted to exclude a Ten- 
nessee Gross Receipts Tax from the company’s cost of 
service because the company was contesting its liability for 
such tax. The Court remanded the matter with directions 
to postpone the final determination of the rates until the 
termination of the State tax litigation. 


It is submitted that in its Order No. 206 the Commission 
proceeded along the lines suggested by the Court in the 
Tennessee 
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Natural case with one exception—it had to hold in abey- 
ance many rates of producers who could elect to protest or 
not to protest the state tax. 


Moreover, the Commission had to act in such a way as 
not to interfere with Louisiana’s administration of its tax 
laws. Apparently, by his letters previously referred to, 
the Commission’s Chairman assured the State Tax Collector 
that the Commission was not interfering in the sense of 
recommending tax suits. The producers were free to make 
up their own minds. The producers were on notice of their 
exposure to being responsible for an unconstitutional tax 
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cost by not protesting the tax. They made their choice in 
the light of these and other circumstances.* 


United Fuel submits that the producers must bear the 
economic burden which results from the producers’ disincli- 
nation to protect themselves and their customers by protest- 
ing the tax and filing suit. It is submitted that the pro- 
ducers so affected acted with their eyes wide open and 
knew that the Federal Power Commission could hold them 
to refund that element of their rates which was based on 
an unconstitutional tax. 


There is no ‘‘windfall’’ to United Fuel merely because 
some producers paid the tax irrevocably to the State of 
Louisiana. Rather, United Fuel has its charges reduced 
so as not to pay for an improper cost—an unconstitutional 
tax. A ratepayer getting a refund for an illegal cost is not 
getting a ‘‘windfall.’’ 
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The Commission is also respectfully referred to the 
principle of Cities Service Gas Company v. FPC, 255 F2d 
860 (Ca 10, 1958). In that case the producer had filed a 
rate increase based upon a Kansas minimum pricing law 
which was being attacked as unconstitutional. The pur- 
chaser paid the rate under protest. The State pricing law 
was later held to be unconstitutional. The Commission had 
accepted the ‘‘legal’’ rate for filing with recognition of the 
controversy over the constitutionality of the State minimum 
pricing law. After the State law was stricken as unconsti- 
tutional, the purchaser sought to have the rate filing re- 
jected by the Commission. The Commission refused. 


* Certain of the producers’ applications for rehearing adverted to a poten- 
tial risk of higher Louisiana taxes if they protested the gathering tax. This 
is of purely local concern and should not be allowed to affect the rights of the 
public served in other states. 
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On judicial review, the Court reversed the Commission 
and held that the unconstitutionality of the State minimum 
pricing law rendered ‘‘void ab initio” the ‘‘legal’’ rate 
based on said State law. 


The analogy to the proceeding now before the Commis- 
sion is clear. Here, United Fuel paid under protest the 
rate based on a State tax which was under attack as uncon- 
stitutional. The tax has been determined as unconstitu- 
tional. Therefore, the ‘‘legal’’ rate based on such a tax is 
“void ab initio’’ and therefore “unlawful.” 


IV. Tue Propucers Have An Impitep ContTRAcTuAL OBLI- 
cation Nor ro Retain Cuarces Basep Upon An Uncon- 
STITUTIONAL Tax. 


The Commission’s regulation of producer rates is af- 
fected somewhat by the express and implied obligations con- 
tained in the contracts between the parties. 


It is United Fuel’s position that since its contracts with 
the producers are subject to Commission regulation, there 
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is an implied obligation on the part of the producers to 
charge United Fuel partial tax reimbursements only for 
lawful or constitutional taxes. Stated another way, when 
the producers are put on formal notice by both United Fuel 
and the Commission that there is an attack on the constitu- 
tionality of a tax for which the producers are being reim- 
bursed, the producers have an implied contractual obliga- 
tion to mitigate the adverse effect on their ratepayer that 
would stem from a determination that the tax was in fact 
unconstitutional. 


United Fuel submits that its contracts, properly con- 
strued, include such implied provisions as are indispensible 
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to effectuate the intention of the parties and as arise from 
the language of the contract and under the circumstances 
it was made. (17 C.J.S. 778, Contracts § 328) 


After the gathering tax was declared illegal, United Fuel 
had no contractual obligation to support the reimburse- 
ments which it had made under protest for the same. These 
past reimbursements were refundable under Section 4 of 
the Natural Gas Act. Therefore, United Fuel has a right 
to recover the same under its contracts and through Com- 
mission regulation. Indeed, this is the practical remedy 
and, it is submitted, was envisioned by the Commission 
from the outset of the controversy.* 


550 
V. Conciusion 


For the reasons listed above and recited more formally 
in United Fuel’s Application for rehearing dated June 27, 


1961 (incorporated herein by reference), the order of May 
29, 1961, should be abrogated as (1) inconsistent with 
Order No. 206 and other orders issued herein within the 
statutory scheme of rate regulation, (2) contrary to the 
equities of the situation and the public interest, and (3) 
contrary to the implied contractual obligations of the 
parties. 


Wuererore, United Fuel submits that the Commission 
should rescind its order of May 29, 1961, and reinstate its 
order issued in these proceedings on February 21, 1960, 
insofar as applicable to United Fuel’s suppliers, requiring 
that each of said suppliers make refund to United Fuel of 


* Thus, United Fuel need not seek repayment through a multiplicity of suits 
comparable to those instituted by ratepayers in cases comparable in principle; 
such as, Natural Gas Pipeline Company of America v. Harrington, et al., (CA 
5) 246 F2d 915; cert. denied 356 U.S. 957 (1957); Pan American Petroleum 
Corporation v. Superior Court of Delaware, 81 $.Ct. 1303 (1961). 


131 


(550) 


the difference between their previously effected rates and 
charges and the increased rates and charges proposed in 
these dockets and collected subject to refund. 


Respectfully submitted, 
/3/ Murray ZwEBEN 
Murray Zweben 


Attorney for 
United Fuel Gas Company 


Dated: October 9, 1961 


645 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Joseph G. Swidler, Chairman; 
Jerome K. Kuykendall, Howard Morgan, L. J. O’Connor, 


Jr., and Charles R. Ross. 
Texaco Inc., et al. 


Docket No. G-15546, ez al. 
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Pan American Petroleum Corporation 
Pan American Petroleum Corporation (Operator), e¢ al. 
Docket Nos. G-15641, G-16065, G-16066 
Docket Nos. G-15650, G-15780, G-16067 
° * s * * * 
Sun Oil Company 
Docket Nos. G-15632, G-15633, G-15743, G-15768 


647 
Order Denying Motions for Reconsideration 
(Issued October 31, 1961) 


On September 25, 28 and 29, 1961, and October 2, 5 and 6, 
1961, respondents in the above-entitled proceedings filed 
motions for reconsideration? of the Commission’s order 
issued August 30, 1961, in Texaco Inc., et al., Docket Nos. 
G-15546, et al. The order of August 30, 1961, reopened all 
of the rate proceedings involving the additional Louisiana 
gas gathering tax, including the above-designated proceed- 
ings, for the purpose of permitting certain parties to inter- 
vene and to permit the Commission to reconsider its prior 
action with respect to such proceedings. 


The motions for reconsideration are in substance similar. 
Petitioners urge the Commission to revoke and vacate its 
order of August 30, 1961, insofar as applicable to the above- 


entitled proceedings, claiming that the Commission’s Feb- 
ruary 21, 1961 order, or May 29, 1961 order, or both, in 
Texaco Inc., et al., Docket Nos. G-15546, e¢ al., are final 
orders, and, therefore, the above-designated proceedings 
may not be reopened. 


In support thereof, among other things, petitioners con- 
tend (1) that under Section 19 of the Natural Gas Act if an 
aggrieved party does not apply for rehearing and petition 
for court review of the Commission’s order, then the order 


1 The documents filed by respondents were styled applications for rehearing. 
However, the documents filed by Mound Company, et al., Grey-Wolf Drilling 
Company and Humble Oil & Refining Company were not filed within 30 days 
of the said order of August 30, 1961, as required by Section 19(a) of the 
Natural Gas Act and Section 1.34 of the Rules. Furthermore, although appli- 
cations for rehearing of an interlocutory order, such as the said documents, 
may not be properly filed (Section 1.30(e) of the Rules), such documents 
were accepted for filing as motions for reconsideration pursuant to Section 
1.12 of the Rules. 
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becomes final as to all parties including the Commission; 
(2) that under Section 1.33 of the Commission’s Rules of 
Practice and Procedure, the Commission is prohibited from 
reopening a proceeding on its own motion after a final order 
has been issued; and (3) that certain court decisions * sup- 
port their position that a proceeding may not be reopened 
after an order becomes final. 
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No notice or order has ever fixed a time for hearing or 
for filing petitions to intervene in any of the over 400 pro- 
ceedings involved in the Commission’s order issued August 
30, 1961. Thus, adequate notice was never given in the 
first instance to interested parties prior to the issuance of 
the Commission’s February 21, 1961 order, and this error 
has been perpetuated in subsequent action by the Commis- 
sion in these proceedings. It may be that the lack of notice 
to interested parties with respect to the February 21, 1961 
order was not crucial inasmuch as the Commission required 
Respondents in those proceedings to refund all tax reim- 
bursement amounts collected subject to refund. However, 
the lack of notice prior to the issuance of the May 29, 1961 
order presents a serious problem, for by that order the 
Commission limited Respondents’ obligation to refund— 
an action which may have adversely affected the rights of 
interested parties. 


Under Section 4(e) of the Natural Gas Act, the Com- 
mission has the duty to give interested parties notice and 
an opportunity to be heard prior to making final disposi- 
tion on the merits. In addition, Section 1.8 (d) of the Com- 
mission’s Rules of Practice and Procedure, as in effect 


2 Petitioners cite, inter alia, U.S. v. Seatrain Lines, Inc., 329 U.S. 424; U.S. 
v. Smith, 331 U.S. 469; American Trucking Assoc. v. Frisco. Transportation 
Company, 358 U.S. 133; Chapman v. El Paso Natural Gas Company 204 F, 2d 
46 (C.A.D.C.). 
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prior to January 1, 1960, and as amended to this date, pro- 
vides that petitions to intervene may be filed up to the “‘date 
fixed ...in any order or notice with respect to the proceed- 
ings issued by the Commission or its Secretary.’’ No ter- 
minal date for intervention has been fixed to date. 


It was in the light of the lack of notice to interested 
parties that all of the rate proceedings involved in the 
Commission’s orders of February 21, 1961, and May 29, 
1961, were reopened by the August 30, 1961 order. More- 
over, in view of the fact that none of the Commission’s 
orders involved herein were published in the Federal Reg- 
ister, it may be that some interested parties still lack notice 
of the Commission’s actions herein. To the end that all 
interested parties shall receive adequate notice, we shall 
have published in the Federal Register a notice stating 
that any interested party may file a petition to intervene 
in any of the proceedings reopened by the said order of 
August 30, 1961. 


The Commission finds: 


Petitioners’ aforementioned motions for reconsideration 
of the Commission’s order of August 30, 1961, should be 
denied. 


The Commission orders: 


Petitioners’ aforementioned motions for reconsideration 
of the Commission’s order of August 30, 1961, are hereby 
denied. 


By the Commission. 
Federal Power Commission 


JosepH H. Gurewe, 
Secretary. 
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UNITED STATES OF AMERICA 
BEFORE THE 
FEDERAL POWER COMMISSION 


Docket Nos. G-15641, G-16065, and G-16066 
Docket Nos. G-15650, G-15780, and G-16067 


In the Matters of: 
Pan AMERICAN PETROLEUM CORPORATION 


and 


Pan AmERIcAN PetroLEuM Corporation, (Operator), et al. 


Reply of Pan American Petroleum Corporation 
to Statements of Position 


Comes now Pan American Petroleum Corporation (Pan 
American), the producer-seller under the Rate Schedule 
Supplements which are the subject of the proceedings des- 
ignated Docket Nos. G-15641, G-16065, G-16066, G-15650, 
G-15780, and G-16067, and, pursuant to Paragraph D of the 
Commission’s order issued August 30, 1961, and entitled 
Texaco Inc., et al., Docket Nos. G-15546, et al., in the cap- 
tion proceedings, as its reply to the statements of position 
filed by United Fuel Gas Company (United Fuel) and cer- 
tain distributors? submit the following: 


1 Long Island Lighting Company, Public Service Electric and Gas Company, 
Philadelphia Electric Company, and The United Gas Improvement Company, 
hereinafter referred to as Distributors. 
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Summary of Positions Taken in Statements of 
Position to Which Reply Is Directed 


A. Distributors’ Statement of Position 


The Distributors request the Federal Power Commis- 
sion (Commission) to enter an order in the caption pro- 
ceedings that would apply to 
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twenty-three (23) suspension proceedings which are not 
the subject of the Commission’s order issued August 30, 
1961, but which apply to supplements to Pan American’s 
Rate Schedules.? 


In the footnotes appearing on pages 2 and 23 of their 
statement of position, the Distributors state that they are 
not disposed to urge remedial action with respect to the 
pre-August 1, 1958 periods, since they have not, in their 
applications for rehearing, raised any issues directed to 
the rates applicable during this prior period. Contrary 
to their statements in these footnotes, the Distributors de- 
vote the bulk of their statement of position to a contention 
that the Commission should issue orders reducing the ef- 
fective rates during this prior period, and should, based 
upon the Distributors’ statement of position, issue orders 
directing refunds in the twenty-three (23) proceedings 
which are not the subject of the Commission’s order issued 
August 30, 1961. 


Although the Distributors ignore all of the differing 
vested rights, questions of law, and questions of fact that 
apply to pre-August 1, 1958 and post-August 1, 1958 rates, 


* Docket Nos. G-16514, G-9500, G-11331, G-16515, G-11446, G-13442, G-9603, 


G-11332, G-13564, G-16516, G-8614, G-10144, G-12285, G-14730, G-9502, G- 
11358, G-13524, G-16629, G-10275, G-11342, G-13523, G-16628, and G-9501. 
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there exist under the law five (5) different procedural sit- 
uations with respect to rates: 


i. 


Rates that have not been suspended by the Commis- 
sion and which have by it been accepted, made ef- 
fective, and established as being the effective rates. 


. Rates that have been suspended by the Commission 


but with respect to which the Commission has ter- 
minated its suspension proceedings. 
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. Rates that have been suspended by orders issued 


in proceedings other than proceedings that are the 
subject of Commission’s order issued August 30, 
1961, and which have not been terminated. 


. Rates involved in the caption proceedings, except 


rates under rate schedule supplements under which 
United Fuel purchases gas from Pan American. 


. Rates under rate schedule supplements under which 


United Fuel purchases gas from Pan American and 
which are the subject of some of the caption pro- 
ceedings. 


With respect to the tax reimbursement provisions con- 
tained in the contracts involved in the caption proceedings, 
the Distributors take the following positions: 


1. 


Because Pan American did not protest Commission 
action instituting the caption proceedings, it ac- 
quiesced in a construction of the contracts that the 
Commission supposedly made to the effect that the 
tax reimbursement provisions thereof do not en- 
title Pan American to retain the tax reimbursement 
paid to it by its purchasers. 
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2. That these contracts are governed by federal law, 
but that suits to recover tax reimbursements paid 
thereunder would be governed by state law. 


. That, because under these contracts Pan Amcri- 
can’s purchasers are no longer obligated to reim- 
burse Pan American for the Louisiana gas gather- 
ing tax, they are entitled 
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to recover from Pan American tax payments that 
Pan American has made to, and will not be able to 
recover from, the State of Louisiana. 


. That by, in the caption proceedings, failing to argue 
that these contracts do not provide for refunds of 
tax reimbursements to its purchasers, Pan Ameri- 
can has agreed that these contracts provide for 
such refunds to its purchasers. 


With respect to the proceedings before the Commission, 
and the Commission’s authority in the caption proceedings, 
the position of the Distributors is that: 


1. There is some procedure, other than a proceeding 
under Section 4(e) of the Natural Gas Act (Act), 
under which the Commission can retroactively re- 
duce the rates under Pan American’s Rate Sched- 
ules Nos. 14, 32, 39, 78, 149, 150, 173, 174, and 190, 
by the amount of the tax reimbursement attributa- 
ble to the Louisiana gas gathering tax paid by Pan 
American since June 7, 1954. 


. That the legal effect of Commission action accept- 
ing and making effective rate schedules and sup- 
plements thereto and establishing effective filed 
rates is zero, and that the contract price is always 
the effective rate just as though no rate schedules 
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had been filed and the Commission had not taken 
any action with respect to rate schedules and rate 
schedule supplements that have been filed. 


. In the caption proceedings, the Commission has 
authority, under Section 4(e) of the Act, to reach 
back beyond 
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August 1, 1958, and retroactively adjust Pan Amer- 
ican’s rates, and to retroactively reduce Pan Ameri- 
can’s rates to a rate below the rate in effect prior 
to the filing of the rate schedule supplements which 
were suspended in the caption proceedings. 


B. United Fuel’s Statement of Position 


United Fuel takes the position that Pan American had 
a contractual obligation to protest its payments of the 
Louisiana additional 1¢ gas gathering tax, and to institute 
suits against the State of Louisiana for refund thereof. It 
is also the position of United Fuel that, because the Com- 
mission’s order issued May 29, 1961 in the caption proceed- 
ings is inconsistent with its previous actions and orders 
in these proceedings, said order should be vacated and set 
aside. 

I. 


Summary of Pan American’s Reply 


1. The Commission’s order issued May 29, 1961, in the 
caption proceedings, is consistent with the Commission’s 
prior action and orders in each of these proceedings, is 
consistent with the Commission’s policy respecting in- 
creases in rates based upon tax reimbursement provisions 
of gas sales contract, and is consistent with the tax reim- 
bursement provisions of the contracts involved in these 
proceedings. 
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2. The action of the Commission accepting and making 
effective a gas rate schedule of supplement thereto, con- 
stitutes definitive action and adjudication by the Commis- 
sion, and by such action the Commission establishes the 
filed rate which the Commission is without authority to 
permit to be changed retroactively, but may permit to be 
changed 
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prospectively upon compliance with the procedures pre- 
scribed by Sections 4 and 5 of the Act. 


3. In the event the price prescribed by a contract which 
has been filed as a rate schedule and the rate established 
by the Commission under the Act are not the same, the 
rate established by the Commission governs and is the 
only lawful rate. 


4, Pan American was not obligated under either its con- 
tracts, or under Commission orders and regulations, or 


under the Act to protest its payments of the additional 1¢ 
gas gathering tax and to file suits to recover its payments 
of the same. 


5. The Commission is without authority to grant the 
relief requested by the Distributors and United Fuel. 


I. 


The Commission’s Order Issued May 29, 1961, in the Cap- 
tion Proceedings, is Consistent with the Commission’s 
Prior Action and Orders in Each of These Proceed- 
ings, is Consistent with the Commission’s Policy Re- 
specting Increases in Rates Based Upon Tax Reim- 
bursement Provisions of Gas Sales Contracts, and is 
consistent with the Tax Reimbursement Provisions of 
the Contracts Involved in These Proceedings 


Recognizing that increases in taxes, or new taxes levied 
upon the production of natural gas, are increases in ex- 
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penses to producers that producers cannot anticipate and 
over which producers have no control, the Commission has 
traditionally permitted increases in rates attributable to 
reimbursement for taxes actually paid to become effective 
as lawful rates under the Act. The touchstone has tradi- 
tionally been whether the reimbursement is attributable 
to taxes actually paid; that is, attributable to an actual 
out-of-pocket expense of the producer. 
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All of the Commission’s actions in the caption proceed- 
ings and public statements on the matters involved in 
these proceedings indicate that the basic objective in these 
proceedings has been to allow Pan American to collect and 
retain, as increases in rates, reimbursements for taxes 
actually paid by it, and not to allow Pan American to re- 
tain reimbursement for taxes that were not actually paid, 
or, if paid, have been refunded by the State of Louisiana. 


It is not disputed that the Commission intended that, if 
the additional 1¢ gas gathering tax were upheld, the Com- 
mission would terminate the suspension proceedings and 
allow Pan American to retain the increases in rates at- 
tributable to reimbursement for taxes actually paid. The 
requirements for terminating the suspension proceeding 
were, therefore: 


a. That Pan American paid the tax. 

b. That the tax payments would be retained by the 
State. 

The present situation with respect to the caption pro- 
ceedings is that: 

a. Pan American has paid the tax. 

b. That the tax payments have been retained by the 
State and will not be refunded to Pan American. 
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The Distributors and United Fuel claim that the sole 
issue upon which the Commission should decide whether 
it can and should require refunds in the caption proceed- 
ings, or whether to allow Pan American to retain the tax 
reimbursement is whether the tax has been found to be 
invalid. Pan American claims that the basis upon which 
the Commission should make this decision is whether Pan 
American has actually paid the tax, and whether the tax 
will be refunded to Pan American by the State of Louisi- 
ana. 
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Since the Commission’s objective in the caption pro- 
ceedings and other proceedings involving increases in 
rates to cover tax reimbursements is to provide for recov- 
ery by producers of additional items of cost incurred by 
producers, Pan American’s position is consistent with the 
Commission practice, actions, and orders, and the posi- 
tion of the Distributors and United Fuel clearly conflicts 


with the Commission’s objectives and actions. 


The Distributors and United Fuel were well aware of 
the situation involving the additional 1¢ Louisiana gas 
gathering tax, and of the clear statements by the Com- 
mission that its objective in the caption proceedings was 
to provide that Pan American should not receive a wind- 
fall in the nature of reimbursement of taxes not actually 
paid or which would be later refunded by the State of 
Louisiana. If the Distributors and United Fuel were of 
the opinion that the Commission should adopt a course 
of action that varied from its traditional policy, and re- 
quire producers to pay the additional 1¢ gas gathering 
tax under protest, and to file suits or take other appro- 
priate action to secure refunds, they should have protested 
the Commission’s oprior orders in these proceedings and 
not waited until the relief they now request cannot be had 
except at the cost of a gross inequity to Pan American. 
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The Commission and Pan American pursued what they 
considered to be the prudent course with respect to the 
payments of the additional 1¢ gas gathering tax. Even 
though it may now be impossible to show whether the 
course of conduct adopted by the Commission and Pan 
American was the most prudent course of conduct, the 
Distributors and United Fuel are estopped and barred by 
laches and lapse of time from now maintaining that, 
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under the situation existing when the payments of the 
additional 1¢ gas gathering tax were being made, a differ- 
ent course of action should have been adopted. 


The doctrine of estoppel and laches is particularly ap- 
plicable to the claims of United Fuel. United Fuel, by its 
letter of September 11, 1958, took the position that Pan 
American should make its tax payments under protest and 


commence suits to recover the tax.’ If United Fuel con- 
sidered that the Commission’s actions and orders imposed 
upon Pan American the obligation to protest and file suits, 
there was no reason for the United Fuel letter of Septem- 
ber 11, 1958. When Pan American expressly refused to 
accept or to comply with the request of United Fuel, United 
Fuel nevertheless paid Pan American the tax reimburse- 
ment and did not file a protest with the Commission in 
Docket Nos. G-15641, G-15650, and G-15780. United Fuel 
is, therefore, clearly estopped from contending that Pan 
American had any duty or obligation to file protests and 
commence suits to recover the additional 1¢ tax, or that 
United Fuel is entitled to refunds from Pan American of 
reimbursements paid to Pan American for taxes actually 
paid. 

3 Appendix I to Pan American’s Application for Rehearing filed September 
28, 1961. 
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A Commission determination that future events may 
have the effect of terminating a contract right to an in- 
creased rate is not condition precedent to the exercise by 
the Commission of its authority to suspend increases in 
rates. Nothing in the Commission’s orders and actions in 
the caption proceedings indicates that the reason it entered 
its suspension orders in these proceedings was that it re- 
viewed the gas sales contracts 
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and interpreted them as the Distributors and United Fuel 
contend.‘ The record in the caption proceedings clearly 
shows that the Commission’s reason for issuing its sus- 
pension orders was that it was aware of the posibility that 
the Louisiana additional 1¢ gas gathering tax might be de- 
clared invalid, and Pan American’s obligation to pay the 
tax would terminate. In order to provide that Pan Ameri- 
can should retain only reimbursement for taxes actually 


paid, the Commission issued its suspension orders. 


Neither the Distributors nor United Fuel has intro- 
duced any evidence that could conceivably be considered 
to show that the Commission has construed the contracts 
in the manner they contend, or that Pan American has ever 
had any cause to believe that the Commission so construed 
the gas sales contracts. It is, therefore, clear that there has 
never been any Commission action with respect to these 
contracts for Pan American to protest, and the failure of 
Pan American to enter protests is of no significance what- 


+One of the more obvious contradictions in the positions taken by the Dis- 
tributors is the contradiction between their position that Commission accept- 
ance of rate schedule filings does not establish the right to receive or the 
obligation to pay the effective rate or establish the effective rate, and their 
position that, before acting on a rate schedule filing, the Commission carefully 
construes the contract and determines what will be the payment obligations 
under all foreseeable contingencies. 
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ever. Pan American has not made any statements or taken 
any action that could be considered to be acquiesence in 
the contract construction proposed by the Distributors and 
United Fuel. The validity of the contract construction 
urged by the Distributors and United Fuel has not here- 
tofore been an issue in the caption proceedings. The tax 
reimbursement provisions contained in Pan American’s 
contracts 
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are contrary to the position proposed by the Distributors 
and United Fuel.® 


Iv. 


The Action of the Commission Accepting and Making Ef- 
fective a Gas Rate Schedule or Supplement Thereto, 
Constitutes Definitive Action by the Commission, and 
Establishes the Filed Rate which the Commission is 
Without Authority to Permit to be Changed Retro- 
actively, but may Permit to be Changed Prospectively 
After Compliance with the Procedures Prescribed by 
Sections 4 and 5 of the Act 


The most important issue presented by Distributor’s 
statement of position is whether the action of the Commis- 
sion accepting rate schedules and notices of change in rate 
filed pursuant to Section 4 of the Act and the Commis- 


5 Representative exctrpts from the tax reimbursement provisions contained 
in the gas sales contract involved in the caption proceedings are: 


RS. 178 and 174—‘‘, . . and which Seller may be liable for during any 
month...’” 

«4, .. 80 long as the additional tax shali be in effect ...’” 

RS. 14—**. .. 80 long as such additional or greater tax is in effect and paid 
by Sellers on such gas...’ 


RS. 78—‘*. . . which may be levied upon and paid by Seller . . .’’ ‘*Re- 
... shall be made periodically for such period as such taxes are 
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sion’s regulations thereunder are of any significant and 
permanent effect. 


The position of Distributors is that the Commission is 
merely a depository for gas sales contracts, and that its 
function is to receive contracts filed by independent pro- 
ducers, assign rate schedule numbers to such contracts, 
and file them in such a manner as they may be conveniently 
inspected by the public. Under the Distributors’ theory, 
the Commission does not, with respect to every sale of gas 
subject to its jurisdiction, determine, make effective, or 
establish the effective rate that is the only legal rate, but 
the effective rate is the rate provided for in the gas sales 
contract until and unless the Commission upon a hearing 
approves 
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some other rate. To ascertain the rate applicable to a sale 
one would first look to the contract and determine the 
currently effective contract price and then sce if the Com- 
mission had entered upon a hearing and had changed the 
contract price to some other price. If the Commission had 
not, after a hearing, approved some other price as being 
the just and reasonable rate for the sale, the contract price 
would be the effective rate. 


Pan American’s position is that, upon the filing by an 
independent producer of a rate schedule or a notice of 
change in a rate, the Commission determines if the price 
shown upon the sample billing or comparative statement 
should be accepted for filing, made effective, and estab- 
lished as the effective rate. If the Commission determines 
that such price should be accepted for filing, made effective, 
and established as the only lawful rate, the Commission 
issues an order establishing said rate as the only lawful 
rate. If the Commission reaches a contrary determination, 
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it rejects the filing. Under Pan American’s position, a 
person seeking to ascertain the effective rate would first 
determine what rate the independent producer has filed, 
and second whether the Commission has decided to accept 
and establish that rate as the only lawful rate, or whether 
the Commission has rejected the filing. 


The differences between the position of Pan American 
and the position of the Distributors are as follows: 


1. Under Pan American’s position, the obligation to 
pay and to charge no rate other than the effective 
rate always arises out of the action of the Com- 
mission establishing the effective rate;° but under 
the Distributor’s position, 
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the obligation to pay or charge a rate arises out 
of the contractual relationship of the buyer and 


seller, except in instances where the Commission 
has, after a hearing, approved some rate other 
than the contractual price as being the just and 
reasonable rate. 


. Under Pan American’s position, the obligation to 
pay the effective rate is an obligation arising un- 
der the Natural Gas Act to pay the rate established 
by the Commission; but under the Distributors’ 
position, the obligation to pay the effective rate 
is an obligation under state law arising out of the 
contractual relationship of the buyer and seller. 


. Under Pan Amcrican’s position, contractual rights 
pertaining to gas pricing have been preempted by 
and superseded by the determinations and actions 


*See for example Commission order issued March 8, 1955, in the Matter of 
Stanolind Oil and Gas Co. (Rate Schedule No. 105) 
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of the Commission establishing effective rates; but 
under the Distributors’ position, Commission regu- 
lation has not superseded state law and the con- 
tractual rights arising thereunder. 


. Under Pan American’s position, any conflict be- 
tween the contract price and the rate established 
by the Commission is always resolved in favor of 
the rate established by the Commission; but Dis- 
tributors contend that this conflict is resolved in 
favor of the rate established by the Commission 
only in certain special instances. 


The difference in the positions of Pan American and the 
Distributors is that Pan American maintains that the Com- 
mission has established the effective rate for every sale 
of gas subject to its jurisdiction, but 
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the Distributors maintain that the Commission has estab- 
lished the effective rate for just some of these sales. Pan 
American’s position is that the Commission always takes 
definitive action establishing the filed rate whenever a rate 
filing is accepted by it, and that the legal relationship be- 
tween the producer and its purchaser, with respect to gas 
rates, is solely the legal relationship established by Com- 
mission action, all other rights and obligations having been 
superseded by federal regulation. The Distributors’ posi- 
tion is that the Commission does not, with respect to each 
rate filing it accepts, establish the effective rate, and that 
the legal relationship respecting gas rates is not exclu- 
sively a legal relationship established by Commission 
action. 


Each court that has had occasion to consider this question 
has held that the Commission is not a mere depository for 
contracts, and that its function and authority is not merely 
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the function and authority of a file clerk.” Each of these 
courts has determined that, upon receipt by it of a rate 
schedule filing, the Commission determines the rate being 
filed, determines whether to accept or reject the rate, and 
that its action accepting and making effective the filing con- 
stitutes Commission action establishing as the effective rate 
the rate that the Commission has determined is the rate 
filed by the independent producer. 
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Upon receipt of a producer rate filing under Section 4 
of the Act, the Commission Staff prepares a memorandum 
to the Commission. In this memorandum, the Staff states 
the specific rate and effective date proposed by the pro- 
dueer. In its memorandum the Staff also states whether 
it recommends that the Commission accept and establish 
the proposed rate, and, if the rate is to be accepted and 
established, what date should be the date on which the 
rate becomes effective. In due course the Commission 
formally votes to accept or to reject the rate filing, and 
directs the Commission Secretary to issue an appropri- 
ate order. 


It is the Distributors’ contention that the foregoing 
careful and deliberate Commission action neither fixes nor 
establishes any rates as the legal effective rates under the 
Act, and that the Commission, by the above action, does 
not determine the buyer’s and seller’s rights and obliga- 


7 Sunray Mid-Continent Oil Co. v. FPC, 364 U.S. 137 (1960); Tezas Gas 
Transmission Corp. v. Shell Oil Co., 363 U.S. 263 (1960); United Gas Pipe 
Line Co, v. Mobdile Gas Service Corp., 350 U.S, 332 (1956); Montana-Dakota 
Utilities Co. v. Northwestern Public Service Co., 341 U.S, 246 (1951); Cities 
Service Gas Co. v. FPC, 255 F.2d 860 (10th Cir., 1958), cert. den. 358 U.S. 
837 (1958); Bel Oil Corp. v. FPC, 255 F.2d 548 (5th Cir., 1958), cert. den. 
358 U.S. 804 (1958); Tyler Gas Service Co. v. FPC, 247 F.2d 590 (D.C. Cir., 
1957); Mississippi River Fuel Corp. v. FPC, 202 F.2d 889 (3rd Cir., 1953); 
and Mississippi River Fuel Corp. v. FPC, 121 F.2d 159 (8th Cir., 1941). 
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tions with respect to the rate to be paid for gas. If the 
Distributors are correct, and the above Commission action 
is of no legal consequence whatever, the decisions cited 
in Footnote 7 (supra)* are erroneous because the Commis- 
sion had not taken any action establishing any rates which 
would aggrieve the petitioner and confer jurisdiction upon 
the court.® 


Pan American’s contention that the above formal action 
by the Commission fixes and establishes a legally effective 
rate and determines 
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the rights and obligations of the buyer and seller with 
respect to payment for natural gas is consistent with the 
decisions cited in Footnote 7 (supra) and if these deci- 
sions are correct, Pan American’s position is also correct. 


Vv. 


In the Event the Price Prescribed by a Gas Sales Contract 
Which has been Filed as a Rate Schedule, and the 
Rate Established by the Commission Under the Act 
are Not the Same, the Rate Established by the Com- 
mission Governs and is the only Lawful Rate 


Once it is determined that Commission action under Sec- 
tion 4 of the Act accepting rate filings constitutes action 
by the Commission establishing effective rates, and estab- 
lishing the right and obligation to pay for natural gas at 
the effective rate, the next question is whether, in instances 


*With the exception of the Montana-Dakota case, which was not brought 
under Section 19 of the Act. 


* The Distributors’ contention that the Commission does not, by accepting 
rate schedule filings, establish effective rates, is also refuted by their conten- 
tion that Commission acceptance of revised sample billings would establish 
effective rates which could be enforced against Pan American so as to compel 
the payment of rebates. 
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where the contract price and the effective rate are not the 
same, the effective rate or the contract price governs. This 
question is really a question whether, in the field of natural 
gas rate regulation, state law obligations have been pre- 
empted by and superseded by federal regulation, and 
whether the federally created right to the effective rate 
has displaced rights under state law to the contract price. 


With respect to every sale of gas subject to Commission 
jurisdiction, the right to the contract price has been merged 
into and been superseded by the right to the effective filed 
rate, and the right to the contract price is not a separately 
enforceable right. Cf. Cities Service Gas Co. v. FPC, 255 
F.2d 860 (10th Cir., 1958), cert. den. 358 U.S. 837 (1958), 
and Order issued July 13, 1959, In the Matter of Deep 
South Oil Co. of Texas, Docket No. G-14705 and G-14764. 


The Supreme Court of the United States has determined 
that, with respect to rates for natural gas sold for resale 
in interstate commerce, rights and obligations that are 
creatures of state law have been 
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in their entirety superseded by federal regulation. Cf. 
Sunray Mid-Continent Oil Co. v. FPC, 364 U.S. 137 (1960) ; 
Cities Service Gas Co. v. State Corporation Commission of 
Kansas, 355 U.S. 391 (1958); Montana-Dakota Utilities 
Co. v. Northwestern Public Service Co., 341 U.S. 246 (1951). 


Vi. 

Pan American was not Obligated either under its Gas Sales 
Contracts, or under Commission Orders and Regu- 
lations, or under the Act to Protest its Payments of 
the Additional 1¢ Gas Gathering Tax and to File Suits 
to Recover its Payments of the Same 

It follows from the fact that the Commission’s order 
issued May 29, 1961 in the caption proceedings is con- 
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sistent with Pan American’s gas sales contracts and with 
prior Commission orders and actions in these proceedings, 
that Pan American did not have a duty to protest its pay- 
ments of the additional 1¢ Louisiana gas gathering tax or 
take other appropriate measures to obtain refunds. Neither 
the Distributors nor United Fuel have cited any specific 
contract provisions or Commission action or orders that 
could be considered to have imposed upon Pan American 
a duty to either pay under protest or institute suits for 
refund. 


With the exception of United Fuel, the purchasers under 
Pan American’s contracts have not claimed and do not now 
claim that Pan American had a duty to pay the tax under 
protest and file suits for refund. United Fuel’s demand 
that Pan American make its tax payments under protest 
and agree to make refunds to United Fuel was withdrawn 
after Pan American refused to accept payment upon the 


conditions proposed by United Fuel.?° 
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The Distributors admit that they did not participate 
in any of the matters respecting payments of the additional 
1¢ gas gathering tax. How then can the Distributors’ com- 
pletely unsupported generalizations that Pan American 
had a duty to file protests and suits for refund be given 
any weight whatever? The Commission cannot base find- 
ings of fact and conclusions of law on unsupported gen- 
eralizations. Since the purchasers under Pan American’s 
contracts cannot now claim that Pan American had a duty 
to protest, and there is no evidence that Pan American had 
such a duty, the Commission cannot find that Pan Ameri- 
can had a duty to protest its payments of the 1¢ gas gather- 
ing tax or to file suits for refund. 


10 Appendix I-Appendix IV to Pan American’s Application for Rehearing 
filed September 28, 1961. 
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The Commission is Without Authority to Grant the Relief 
Requested by the Distributors and United Fuel 


It is well settled that the Commission does not have 
reparations authority. Cf. Atlantic Refining Co. v. Public 
Service Comm., 360 U.S. 878 (1959) ; Montana-Dakota Utili- 
ties Co. v. Northwestern Public Service Co., 341 U.S. 246 
(1951) ; and FPC v. Hope Natural Gas Co., 320 U.S. 591 
(1944). The Commission’s authority to order refunds of 
payments received by producers is limited to its authority 
under Section 4(e) of the Act to order refunds of amounts 
collected under bond or undertaking. Cf. State Corpora- 
tion Commission of Kansas v. FPC, 215 F.2d 176 (8th 
Cir., 1954), and Natural Gas Pipeline Co. of America v. 
FPC, 131 F.2d 137 (7th Cir., 1942). 


When the Supreme Court held that the Commission does 
not have authority to fix rates retroactively, or to order 
the payment of reparations, it meant that sophisticated as 
well as simple-minded schemes under which the Commis- 
sion would seek either retroactively to fix rates or order 
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reparations were forbidden. Cf. Cooper v. Aaron, 358 
U.S. 1 (1958). Parts III and IV of the Distributors’ state- 
ment of position are an attempt to torture from the Act 
and judicial interpretations of the Act schemes whereby 
the Commission will be able to evade the mandate of the 
Act and reduce Pan American’s rates retroactively and 
order reparations. 


The first scheme that the Distributors propose is that 
the Commission is to order Pan American to file revised 
sample billings with respect to its rates in effect from June 
7, 1954, to August 1, 1958, and order Pan American to con- 
form its collections to the revised sample billings. The 
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Distributors cite as authority for the legality of this 
scheme decisions of the Court of Appeals for the Tenth 
Circuit that hold that the sample billing is not part of a 
producer’s gas rate schedule, and does not of itself estab- 
lish and determine the effective rate. 


If the effective rate is the rate shown on sample billings, 
the effective rates governing the sales of gas involved in 
the caption proceedings are the rates stated in the sample 
billings presently on file with the Commission, and an 
order requiring the filing of new sample billings showing 
lower rates would be an order retroactively reducing Pan 
American’s rates. If the present effective rates are not 
the rates stated in the sample billings presently on file 
with the Commission, then the filing of revised sample bill- 
ings would not have the effect of reducing the rates and 
would be a nullity. In any event, a Commission order re- 
quiring Pan American to make refunds of the difference 
between its past effective rates and lower rates applicable 
to past transactions is an order requiring the payment of 
reparations, and in excess of the Commission’s authority 
under the Act. 
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The second scheme proposed by the Distributors is that, 
in the caption proceedings, the Commission is to order 
refunds of the tax reimbursement portion of the rates 
collected prior to the effective date of the notices of changes 
in rates which are the subject of the caption proceedings. 
It is well settled that, in proceedings under Section 4(e) 
of the Act, the Commission may, in its orders concluding 
such proceedings, fix and establish the lawful rate effective 
from and after the date such orders are issued, and order 
refunds of all or part of the amounts collected under bond 
or undertaking. It is also well settled that the Commis- 
sion’s authority under Section 4(e) is authority to pre- 
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serve the status quo during the period necessary to deter- 
mine the reasonableness of the proposed increased rate. 


Section 4(e) of the Act specifically provides that the 
Commission’s authority to order refunds is limited to re- 
funds of amounts paid during the pendency of the proceed- 
ing and that constitute the portion of the increase in rate 
which the Commission finds not to be justified. Any other 
construction would be contrary to the well-settled rule that 
the Commission may not order retroactive rate reductions 
or compel the payment of reparations. 


The authority to preserve the status quo is not authority 
to reach back and retroactively reduce rates or order re- 
funds of amounts collected during prior periods. The de- 
cisions of the Supreme Court that the Commission does not 
have authority to reduce rates retroactively or order rep- 
arations are not decisions that, with the exception of pro- 
ceedings under Section 4(e) of the Act, the Commission 
does not have authority to issue retroactive rate orders. 
United Fuel and Distributors have not cited 
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any decision, and there are no decisions which hold that 
the Commission’s authority to enter upon hearings re- 
specting the lawfulness of increased rates includes the au- 
thority to enter upon hearings concerning the lawfulness 
of past rates, and to issue orders that retroactively raise 
or lower past rates.” 


Section 16 of the Act does not confer upon the Commis- 
sion any powers in addition to those conferred upon the 


" Mississippi River Fuel Corp. v. FPC, 281 F.2d 919 (D.C. Cir., 1960), cited 
on page 26 of the Distributors’ statement of position, does not support the 
Distributors’ position. It is in accord with Pan American’s position that the 
Commission does not have authority to order a retroactive rate reduction or 
the payment of reparations. 
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Commission under the other sections of the Act. Cf. FPC 
v. Hope Natural Gas Co., 320 U.S. 591 (1944). Section 16 
cannot be read as giving Commission authority to reduce 
rates or to order refunds that it does not have the authority 
to under Section 4(¢) of the Act. It is expressly provided 
in Section 16 that the authority thereby conferred upon 
the Commission is the authority to issue rules and regula- 
tions prescribing the manner in which the Commission ex- 
ercises the authority granted to it under the other sections 
of the Act. 


In instances in which a natural gas company has collected 
rates in excess of the rate established by the Commission, 
the appropriate remedy, and the only remedy, is a suit 
under Section 22 of the Act. Under the scheme of regula- 
tion enacted by Congress in the Act, the Commission estab- 
lishes the rates governing sales of gas subject to its juris- 
diction, and the district courts of the United States en- 
force the rates established by the Commission. 


As Pan American demonstrated in its statement of posi- 
tion, the Commission has already exercised its complete 
authority in the caption 
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proceedings, its orders have become final, and the Commis- 
sion is without authority to take any further action in the 
caption proceedings.* Prior to the date upon which the 
Commission action in the caption proceedings became final, 
the Commission did not have the authority in the caption 
proceedings to take the action that the Distributors appear 
to be requesting. 


* The Commission, in its Order Denying Motions for Reconsideration, issued 
October 31, 1961, in the caption proceedings, recognizes that each of the cap- 
tion proceedings is a separate proceeding. 
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With respect to the twenty-three (23) additional pro- 
ceedings which are not the subject of the order issued 
August 30, 1961, but which the Distributors sometimes con- 
tend can be disposed of under the Commission’s order 
issued August 30, 1961, the Commission, by order issued 
January 17, 1961, terminated Docket Nos. G-9501, G-9502, 
G-10275, G-11342, G-11358, G-13523, and G-13524. 


The Distributors contend that Pan American’s gas sales 
contracts are governed by federal law, but that the right 
to recover amounts collected in excess of the filed rates is 
a right arising under state law. The rights under Pan 
American’s gas sales contracts are rights arising under 
state law, and the contracts are to be construed in accord- 
ance with the state law applicable to each contract. Cf. 
Pan American Petroleum Corp. v. Superior Court, 366 
U.S. 656 (1961). The right to pay no rate other than the 
effective rate is a right arising under federal law, the Nat- 
ural Gas Act and Commission Rules and Regulations there- 
under, and, under Section 22 of the Act, is to be enforced 
in suits brought in the district courts of the United States. 
The Act contemplates that the uniformity that the Distri- 
butors contend is required under the Act flows from the 
rule that all rights and obligations respecting payment for 
natural gas arise from the filed rate established by the 
Commission. The contention of the Distributors 
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that uniformity arises from enforcement in state courts 
of gas sales contracts construed under federal common 
law is clearly nonsense. 

It, therefore, follows that the Commission does not have 
authority to order any of the refunds or rebates requested 
by the Distributors. If Pan American has collected rates 
in excess of the rates established by the Commission, the 
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appropriate remedy is suits under Section 22 of the Act 
in the district courts of the United States. 


ConcLusIon 


The contradictory generalizations contained in the state- 
ments of position filed by the Distributors and United Fuel 
do not support, and cannot be used to support, an order 
reversing the decision of the Commission in its May 29, 
1961 order. Even if the Commission did have authority, 
which it does not, to take the action requested by the Dis- 
tributors and United Fuel, neither United Fuel nor the 
Distributors has submitted any facts or propositions of law 
that were not considered by the Commission in issuing its 
May 29, 1961 order, or that would constitute a basis for 
reversal of its action taken thereby. 


Respectfully submitted, 


Pan AMERICAN PETROLEUM CoRPORATION 
By J. P. Hammond 


Wm H. Emerson 
P. O. Box 591 
Tulsa 2, Oklahoma 


Carrott L. GmiiuaM 
600 Munsey Building 
Washington 4, D. C. 
s/ Wa. H. Emerson 


Its Attorneys 
Of Counsel: 


Dow, LoHnes anp ALBERTSON 
600 Munsey Building 
Washington 4, D. C. 


Dated: Tulsa, Oklahoma 
November 3, 1961 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket Nos. G-15546, et al. 


In the Matter of 
Texaco, Inc., et al. 


Reply of Intervenor United Fuel Gas Company to Statements 
of Position Filed by Respondent Producers 


United Fuel Gas Company (United Fuel), an intervenor 
in the docket numbers listed in Appendix E to the Com- 
mission’s Order issued in these proceedings on August 30, 
1961,° hereby submits its reply to the Statements of Posi- 
tion filed by certain parties to these consolidated proceed- 
ings. 


Most of the arguments raised by United Fuel’s suppliers 
(“producers”) in their Statements of Position were antici- 
pated and are met by United Fuel in its Statement of 
Position dated October 9, 1961. For sake of brevity and 
to avoid repetition, this reply will be confined generally 
to other matters raised by said producers. 


* Although United Fuel interprets the Commission’s order issued August 30, 
1961, as permitting it to intervene in Docket Nos. G-15972, G-16042 and G- 
16070, nevertheless, out of an abundance of caution United Fuel is filing con- 
temporaneously herewith Petitions to intervene in these three dockets. By order 
issued October 31, 1961, herein, the Commission states that no terminal date 
for intervention has been set and that a termination date for intervention 
would be published in the FEDERAL REGISTER. 
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I. Tue JurispicrionaL ARGUMENTS OF THE Propucers ARE 
Nor Va. 


Several of the producers, such as F. A. Callery, Inc., 
and Phillips Petroleum Company, have suggested (1 )that 
the Commission does not have the statutory power to re- 
instate its order issued February 21, 1961, and (2) that 
United Fuel is 
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precluded from seeking such relief by Section 19 of the 
Natural Gas Act. To the contrary, United Fuel submits 
that the Commission has the statutory power to reopen 
the proceedings and reinstate its order issued February 
21, 1961, and also that United Fuel is not precluded from 
seeking its rights to that effect under the Natural Gas Act. 
A review of the essential series of events and statutes and 
their significance is as follows: 


On February 21, 1961, the Commission issued its order 
requiring the Louisiana producers to refund charges paid 
by United Fuel and others on the basis of the additional 
Louisiana gathering tax which had been declared uncon- 
stitutional. Refunds to United Fuel were required whether 
or not the producers had reccived refunds from the State 
of Louisiana.” Since this is the relief sought by United 
Fuel, it is obvious that United Fuel could not be ‘‘ag- 
grieved’’ by said order. Therefore, United Fuel did not 


* Any uncertainty about this construction of the February 21, 1961, order 
is dispelled by the Commission’s order issued May 29, 1961, which stated: 
‘(In view of the foregoing, we deem it appropriate that the said order 
of February 21, 1961 should be modified to provide that refunds shall be 
required by Respondents only to the extent that refunds are received from 
the State of Louisiana.’’ 


United Fuel respectfully refers the Commission to and adopts the clear and 
concise explanation at pages 2-9 of the Statement of Position by Southern 
Natural Gas Company that only the order of May 29, 1961, deviated from the 
intent of the Commission that refunds from all producers were required. 
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and could not have filed an application for rehearing of 
said order as was contended by F. A. Callery, Inc. 


On May 29, 1961, the Commission issued its order which 
modifies its order of February 21, 1961, so as to require 
refunds to be made to United Fuel only if the producer 
had 
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received refunds from the State of Louisiana. This 
change in the February 21, 1961, Order did ‘‘aggrieve”’ 
United Fuel and it timely filed its application for rehear- 
ing of the order issued May 29, 1961. Thus, the argument 
and citations made by Phillips Petroleum Company, rela- 
tive to the failure of some of its purchasers to file appli- 
cations for rehearing do not pertain to the status of United 
Fuel herein. ; 


On June 28, 1961, United Fuel filed its application for 
rehearing of the Commission’s order of May 29, 1961. The 
Commission failed to act on United Fuel’s application for 
rehearing within thirty days after it was filed so that 
United Fuel could have deemed the Commission’s failure 
to act as a denial. But, it did not have to do so.* Instead, 
by its order issued August 30, 1961, the Commission specif- 
ically provided, in view of its action calling for statements 
of position and replies thereto and reopening the matter, 
that ‘‘no consideration need be given to the various appli- 
cations for rehearing.’’ 


The Commission has the statutory power to reopen pro- 
ceedings and modify its orders any time prior to the time 


* Section 19(a) of the Natural Gas Act provides that ‘‘unless the Commis- 
sion acts upon the application for rehearing within thirty days after it is filed, 
such application may be deemed denied.’? (emphasis supplied) 

The use of the word ‘‘may’’ indicates quite clearly that the Commission 
can specifically grant or deny such applications after the thirty-day period. 
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exclusive jurisdiction is vested in the proper Court of Ap- 
peals. Section 19a of the Natural Gas Act provides: 
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‘Until the record in a proceeding shall have been 
filed in a court of appeals, as provided in subsection 
(b) of this section, the Commission may at any time, 
upon reasonable notice and in such manner as it shall 
deem proper, modify or set aside, in whole or in part, 
any finding or order made or issued by it under the 
provisions of this chapter.’? (15 USC See. 717r, Au- 
gust 28, 1958, Pub. L. 85-791, Sec. 19, 72 Stat. 947). 


It is obvious from this recitation of events and statutory 
provisions that the controversy is not yet ripe for United 
Fuel to seek judicial review. Indeed, if the Commission 
reinstates its order issued February 21, 1961, United Fuel 
will obtain relief without the necessity of judicial review. 
The fact that the Commission reopened the proceeding and 
is reconsidering United Fuel’s position that it had com- 
mitted error in its order issued May 29, 1961, indicates that 
it will issue an order on the applications for rehearing to 
which it has not yet given consideration. United Fuel sub- 
mits that it is on the date of that future order that the 
sixty-day period for judicial review will begin to run, as 
Section 19(b) of the Natural Gas Act provides for filing of 
petitions for review ‘‘within sixty days after the order of 
the Commission upon the application for rehearing.” 


In this context arguments relying on a strict construc- 
tion of Commission Rule 1.33 as a self-limitation on the 
Commission’s broad statutory powers to modify its orders 
under Section 19(a) are not cogent. (See Statement of 
Position, F. A. Callery, Ince. page 4) In addition argu- 
ments that United Fuel could not secure relief because it 
did not file a petition for review within sixty days after 
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July 28, 1961, are not persuasive. (See Statement of Posi- 
tion, Phillips Petroleum Co., pages 5-7) 
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II. Tue Propucers ARE RESPONSIBLE FOR THE RESULTS OF 
Tuer Famvure to Protest THE Lovistana GATHERING 
Tax Herp UNcOoNSTITUTIONAL 


The producers have erroneously characterized potential 
refunds to United Fuel for excessive charges paid by 
United Fuel and its customers as ‘‘windfalls’’ or ‘‘unjust 
enrichment,’’ except where producers have received re- 
funds from the State of Louisiana. A more accurate state- 
ment of the problem is ‘‘Do the producers or does United 
Fuel bear the burden of the producers’ failure to protest 
a tax that was being tested in the courts and was later 
found to be unconstitutional ?’’ 


Each producer voluntarily exercised his independent 
business judgment to protest the tax or not to protest it. 
Undoubtedly there were good and sufficient reasons for 
either course of action. However, the responsibility for 
local taxes is basically one for those primarily liable.* The 
producers having chosen not to protest must now suffer 
the consequences of their choice for they should not expect 
their customers and the public served in states other than 
Louisiana to pay the cost of an unconstitutional tax which 
they could have avoided by taking the proper action. 


Each of United Fuel’s contracts with its Louisiana sup- 
pliers is subject to all present and future valid orders, rules 
and regulations of the Federal Power Commission having 
jurisdiction, so long as such orders, rules and regulations 
shall be in force and effect. (See Art. X of the Pan 
American 


* The ‘‘ndditional taxes’’ and ‘‘political disfavor’’ arguments of the pro- 
ducers are not susceptible of proof. (Texas Gas Transmission Corporation 
agrees at pages 5-6 of its Statement of Position.) 
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Production Company contract, South Pecan Lake Field, 
dated May 27, 1952) Thus, the interaction of Commission 
regulation and the producers’ contractual obligations place 
the responsibility on the producers to bear any burdens 
related to their failure to protect their interests in the 
premises. 


Contrary to the position of Pan American Petroleum 
Corporation, United Fuel did not agree to make tax re- 
imbursement payments for an unconstitutional tax. More- 
over, as evidenced by Appendix IV to Pan American’s 
Statement of Position, United Fuel did not agree to Pan 
American’s interpretation of its contractual obligations. 


However, the important point is that the Commission 
is regulating the matter and will determine the controversy 
under rate sections 4 and 5 of the Natural Gas Act. The 
Commission’s regulation was invoked by the producers and 
they charged the additional tax reimbursement rate ele- 
ment on the basis of the Commission’s orders permitting 
the same, subject to refund under unambiguous terms. (As 
an example, see ordering paragraphs (D) and (E) of the 
Commission’s order issued July 31, 1958, In the Matter 
of The Atlantic Refining Company, Docket No. G-15719.*) 
Thus, since the Commission reserved jurisdiction over the 
charges paid by United Fuel, it can require the producers 
to refund the same according to the usual statutory pro- 
cedures. In such light, arguments such as that advanced by 
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Union Oil Company of California on pages 7 and 8 of its 
Statement of Position are not relevant because the pay- 
ments made by United Fuel were made with the express 


* Similar language was stated and correctly construed in Southern Natural’s 
Statement of Position referred to above. 
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knowledge of all that they were subject to refund. Union’s 
refunds would have worked no ‘‘irrecoverable loss’’ to 
Union if Union had elected to protest the tax and take 
whatever other steps were necessary to protect its interests. 


III. Conxcrusion 


For the above reasons and for the reasons recited in 
United Fuel’s Application for Rehearing dated June 27, 
1961, and United Fuel’s Statement of Position dated Octo- 
ber 9, 1961, (both of which are incorporated herein by ref- 
erence) United Fuel submits that the Commission should 
rescind its order of May 29, 1961, and reinstate its order 
issued in these proceedings on February 21, 1961, insofar 
as applicable to United Fuel’s suppliers, requiring that 
each of said suppliers make refund to United Fuel of the 
difference between their previously effected rates and 
charges and the increased rates and charges proposed in 
these dockets and collected subject to refund. 


Respectfully submitted, 
/8/ Murray ZwEsen 


Attorney for 
United Fuel Gas Company 


Of Counsel: 

Brooks E. Smith 
Murray Zweben 

120 East 41st Street 
New York 17, New York 


R. K. Talbott 
H. W. Bryan 
1700 MacCorkle Avenue, S.E. 
Charleston 25, West Virginia 


William C. Hart 
1625 ‘‘I’? Street, N.W. 
Washington 6, D. C. 


Attorneys for 
United Fuel Gas Company 


Dated: November 3, 1961 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket Nos. G-15546, et al.* 


Texaco Inc., et al.* 


Notice of Proceedings and Fixing Time for Intervention! 
(November 6, 1961) 


Respondents in the above-entitled proceedings have here- 
tofore filed proposed increased rates reflecting only reim- 
bursement for the gas gathering tax of one cent per Mef 
imposed upon said respondents by the State of Louisiana 
pursuant to Act No. 8 of 1958, as approved on June 16, 
1958, amending Title 47 of the Louisiana Revised Statutes, 
47 La. Rev. Stat. 1950, § 678. Respondents’ proposed in- 


* As noted in Appendix A hereof under columns entitled ‘‘Docket Nos.’’ 
and ‘‘ Respondents. ’’ 

1This notice does not provide for consolidation of the proceedings involved 
herein, nor should it be so construed. 
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creased rates were suspended and thereafter were permit- 
ted to go into effect subject to refund. 


By order issued February 21, 1961, in the above-entitled 
proceedings, the Commission required respondents to re- 
fund all tax reimbursement amounts collected subject to 
refund in these proceedings after the Section 678 tax was 
declared unconstitutional. However, on May 29, 1961, the 
Commission modified its order of February 21, 1961, as to 
all of the above-entitled proceedings by limiting respond- 
ents’ obligation to refund to those amounts actually re- 
funded by the State of Louisiana to the respective respond- 
ents. Subsequently, on August 30, 1961, the Commission 
reopened all of the above-entitled proceedings. 


In denying motions for reconsideration by some respond- 
ents of the order issued August 30, 1961, the Commission 
in its order issued October 21, 1961, in Texaco Inc., et al., 
Docket Nos. G-15546, et al., stated that these proceedings 


were reopened because of lack of notice to interested par- 
ties of the Commission’s actions herein. The Commission 
also stated: 


To the end that all interested parties shall receive ade- 
quate notice, we shall have published in the Federal 
Register a notice stating that any interested party 
may file a petition to intervene in any of the proceed- 
ings reopened by the said order of August 30, 1961. 
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Take notice that notices of intervention or petitions to 
intervene may be filed in any of the above-entitled proceed- 
ings with Federal Power Commission, Washington 25, 
D. C., in accordance with the Commission’s Rules of Prac- 
tice and Procedure on or before November 30, 1961. 


JoserH H. Gurrwe 
Secretary 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: JosepH C. SwINDLER, Chairman; 
Howarp Moraay, L. J. O’Connor, Jr., and Cuarzes R, Ross. 


Docket Nos. G-15546, et al.* 
Texaco Inc., et al.* 


Order Requiring Refunds in Certain Proceedings and Terminating 
All Proceedings * 


(Issued March 5, 1962) 


Respondents in the above-entitled proceedings have here- 
tofore filed proposed increased rates solely reflecting reim- 
bursement for the additional gas gathering tax of one cent 
per Mcf imposed upon said respondents, effective August 
1, 1958 by the State of Louisiana pursuant to Section 678 
of Title 47 of the Louisiana Revised Statutes. Respond- 
ents’ proposed rates were suspended for one day and there- 
after permitted to go into effect subject to refund of 
the increase in the event the tax was subsequently invali- 
dated. On November 17, 1958, the Louisiana legislature 
suspended the operation of the gathering tax, effective De- 
cember 1, 1958, and early in 1960 the Louisiana Supreme 
Court held the tax unconstitutional. Bel Oil Corp. et al. v. 
Rufus W. Fontenot, Collector, 238 La. 1002, 117 S. 2d 571; 


* As noted in Appendix A hereof under columns entitled ‘‘“Docket Nos.’’ 
and ‘‘Respondents.’’ 


1This order does not provide for consolidation of the proceedings involved 
herein, nor should it be so construed. 


2Act No. 8, approved June 16, 1958, 47 La. Rev. Stat. 1950, $678. The 
additional tax imposed by Section 678 was intended as a temporary supple- 
ment to the existing gathering tax of one cent per Mecf, imposed under 47 
La. Rev. Stat. 1950, § 671, which had been in effect since June 22, 1954, 
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Southern Natural Gas Co. v. Robert Q. Roland, Collector of 
Revenue, 240 La. 471, 123 S. 2d 891. 


On February 21, 1961, the Commission, without prior 
notice and without hearing, issued an order requiring re- 
spondents in all of the above proceedings to refund to their 
purchases the amounts collected subject to refund under 
the Commission’s original suspension orders. Timely ap- 
plications for rehearing of the February 21 order were filed 
by respondents in the proceedings listed in Appendix B 
hereto, and by order of April 14, 1961 such applications 
were granted by the Commission. 
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By order issued May 29, 1961, again without notice to 
potentially interested parties and again without hearing, 
the Commission modified its February 21 order to provide 
in effect that rate refunds would be required of respondents 
only to the extent that respondents were able to obtain 


corresponding tax refunds from the State of Louisiana. 
The order also denied petitions to intervene which had 
been filed in March and April by Transcontinental Gas Pipe 
Line Corporation (Transco), Southern Natural Gas Com- 
pany (Southern), and a group of four eastern distributing 
companies (Distributors).* As a corollary to this action, 
the Commission rejected a joint and several application for 
rehearing of the February 21 order tendered by the Dis- 
tributors along with their petitions for intervention. 


On June 28, 1961, Transco and United Fuel Gas Company 
(United Fuel), which had been admitted as an intervenor 
in some of the proceedings, filed applications for rehear- 
ing of the May 29 order in the dockets listed in Appendices 
C and D hereto, respectively. The Commission took no 
action on the Transco and United Fuel applications within 


3 Long Island Lighting Company, Public Service Electric and Gas Company, 
Philadelphia, Electric Company, and The United Gas Improvement Company. 
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thirty days of their filing, and therefore such applications 
must be ‘‘deemed to have been denied.”’ Transco, on July 
28, 1961, filed petitions for review of the May 29 order in 
the Court of Appeals for the District of Columbia Circuit 
(CADC Nos. 16510, 16538); United Fuel filed no petition 
for review. 


On June 27, 1961, the Memphis Light, Gas and Water 
Division (Memphis), and on June 28, 1961, Texas Gas 
Transmission Corp. (Texas Gas), filed petitions seeking 
leave to intervene in the proceedings listed in Appendix 
E hereto, and concurrently therewith both companies ten- 
dered applications for rehearing of the said May 29, 1961 
order.‘ 


By order issued August 30, 1961, the Commission re- 
opened all of the above-entitled proceedings and permitted 
the Distributors, Transco, Southern, Memphis, Texas Gas, 
and United Fuel to intervene in the proceedings designated 


in their respective petitions for intervention and for rehear- 
ing. The order also authorized respondents and intervenors 
to file statements of position with respect to the contro- 
verted issues. 


By order issued October 31, 1961, the Commission de- 
nied motions by certain respondents for rehearing of the 
August 30, 1961 order, explaining 


704 


that its decision to reopen all of the instant proceedings 
had been prompted by concern as to whether potentially 
interested parties had been given adequate notice of the 
Commission’s earlier actions. To remedy any prior lack 
of notice, the Commission on November 6, 1961 issued and 


4Memphis sought intervention in proceedings which involve rates for gas 


purchased by Texas Gas, its direct supplier. Texas Gas sought intervention 
in proceedings which involve rates for gas purchased by it. 
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caused to be published in the Federal Register a notice 
fixing November 30, 1961 as the deadline for filing petitions 
to intervene in these proceedings. As a result, petitions 
to intervene in certain proceedings were tendered for filing 
within the prescribed deadline by Texas Eastern Trans- 
mission Corporation (Texas Eastern), Tennessee Gas 
Transmission Company (Tennessee), Southern, and United 
Fuel.® 


Petitions for review of the order of August 30, 1961 have 
been filed by a number of respondents in the Court of Ap- 
peals for the Fifth Circuit and the Court of Appeals for 
the District of Columbia Circuit.* 


In their various statements of position, motions for re- 
consideration, and petitions for review, respondents have 
urged that the order of August 30, 1961 be vacated as to 
their respective proceedings, on the ground that the Feb- 
ruary 21, 1961 order, May 29, 1961 order, or both, are 


final orders and as such may not be reconsidered. They 
contend, among other things, that if an aggrieved party 
neglects to apply for rehearing and petition for court re- 
view of a Commission order in the manner prescribed by 
Section 19 of the Natural Gas Act (hereinafter called ‘‘the 
Act’’), then the order becomes irrevocable as to all parties, 
including the Commission. 


It is evident from the foregoing chronology that Transco, 
United Fuel, Memphis, and Texas Gas took appropriate 


&The thirty four dockets in which Southern petitioned to intervene on 
November 20, 1961 did not include any of the proceedings in which it had 
earlier sought intervention and been permitted to intervene by the order of 
August 30, 1961. United Fuel’s petition of November 8, 1961 sought inter- 
vention in docket numbers G-13972, G-16042, and G-16070, in which it had 
earlier inadvertently omitted to intervene. 


6 Fifth Circuit Case Nos. 19403 (F. A. Callery, Inc.), 19395 (Hunt Oil 
Company et al.), 19399 (Sun Oil Company), 19401 (Placid Oil Company, 
J. B. Goff, Trustee) ; D. C. Circuit Case Nos, 16787 (Pan American Petroleum 
Corporation), 16794 (Sun Oil Company). 
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steps to preserve their standing in these proceedings and 
are not dependent upon any sua sponte action of the Com- 
mission in order to qualify for a rehearing of the May 29 
order. Transco filed a timely application for rehearing of 
the May 29 order denying its earlier petition for interven- 
tion, and when the Commission failed to act on such appli- 
cation within thirty days, 
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filed a timely petition for review. Since the record in our 
proceedings has not yet been filed in the Court of Appeals, 
we still retain jurisdiction under Section 19(a) of the Act 
to affirm, modify, or set aside our May 29 order. 


United Fuel, already admitted as an intervenor, likewise 
filed a timely application for rehearing of the May 29 order, 
and its subsequent omission to seek court review did not 
affect its standing before the Commission. It is true that 


by virtue of our failure to act upon United Fuel’s applica- 
tion within thirty days, such application must, under Sec- 
tion 1.34(c) of the Commission’s Rules of Practice and Pro- 
cedure, be ‘‘deemed to have been denied.’? That section, 
however, the sole purpose of which was to establish a defi- 
nite commencement date for the running of the sixty day 
period within which to petition for judicial review under 
Section 19(a) of the Act,’ was not intended and cannot be 
construed to disable the Commission from granting an 
application for rehearing later than the thirtieth day after 


7 Section 19(a) of the Act provides that an application for rehearing 
which is unacted upon for thirty days ‘‘may be deemed to have been denied.’’ 
(Emphasis added). In Texas-Ohio Gas Co. v. Federal Power Comm., 207 
F. 2d 615 (D.C. Cir. 1953), it was held that because of the indefiniteness of 
the statutory language, the sixty day limitations period for filing petitions for 
review would not commence to run absent a general rule of the Commission 
that thirty-day inaction ‘‘shall’’ be deemed denial. Shortly thereafter, the 
Commission adopted Section 1.34(c) in order to avoid a repetition of the re- 
sult in the Tezas-Ohio case. 
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its filing. In any event, the order of August 30, reopening 
all proceedings, was issued prior to the expiration of the 
sixty day period for filing a petition for review. Section 
19(a) of the Act provides that ‘‘until the record in a pro- 
ceeding shall have been filed in a court of appeals * * * 
the Commission may at any time * * * modify or set aside, 
in whole or in part, any filing or order made or issued by 
it under the provisions of this Act.’? If the Commission 
retains jurisdiction to modify a prior order, and perhaps 
render litigation unnecessary, even after a petition for re- 
view of that order has been filed, then by reasonable infer- 
ence it must also have such jurisdiction, absent a petition 
for review, during the period in which such petition would 
be timely and no reliance could legitimately be placed on 
the finality of the prior order. 


Memphis and Texas Gas filed petitions to intervene and 
tendered applications for rehearing less than thirty days 
after the May 29 order, and by such action preserved their 
standing. Respondents argue that such petitions were un- 
timely because filed after the issuance of final orders termi- 
nating the proceedings. This contention, however, over- 
looks the fact that prior to May 29, 1961, Memphis and 
Texas Gas had not been aggrieved, nor their right to a re- 
fund placed in doubt, by any order of 
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the Commission, and that the Commission had neither held 
hearings, invited statements of position, nor fixed a time 
for intervention. Under these circumstances, it was not 
untimely for Memphis and Texas Gas to seek intervention 
subsequent to the May 29, 1961 order as a means of sub- 
mitting timely applications for rehearing thereof. 


With respect to all other proceedings, the action taken 
by the Commission in its August 30, 1961 order was sua 
sponte and, as explained in our October 31, 1961 order, was 
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prompted by concern as to whether potentially interested 
parties had been given adequate notice and opportunity to 
be heard prior to May 29, 1961. Careful restudy of the 
intricate history of these proceedings has satisfied us that 
lack of formal notice prior to the May 29 order did not 
irreparably prejudice any party now before the Commis- 
sion. Southern and the Distributors were obviously not 
prejudiced, since they filed timely petitions for intervention 
subsequent to the February 21 order. Upon denial of those 
petitions, their proper course was to apply within thirty 
days for a rehearing of the May 29 order. Public Service 
Commission of New York v. Federal Power Commission, 
284 F.2d 200, 204 (D.C. Cir. 1960). Texas Eastern, Tennes- 
see, United Fuel, and Southern—all of which filed petitions 
to intervene during the month of November, 1961—are 
direct purchasers of respondents, and as such were routinely 
served with copies of the May 29 order." They, too, had 
ample opportunity to seek intervention and/or rehearing 
but neglected to do so. It might be added, moreover, that 
each of the above pipelines was served with a copy of the 
April 14, 1961 order granting rehearing to certain of the 
respondents. Such notice was sufficient to alert the pur- 
chasers that the Commission was contemplating modifica- 
tion of its February 21 order and that the refund seemingly 
promised them by said order was in jeopardy. Although 
failure of the November petitioners to seek intervention 
and/or rehearing prior to May 29 did not bar them from 
doing so promptly thereafter, their protracted lack of dili- 
gence both before and after the controverted order prevents 
us from extending them grace at this late date. 


In light of the preceding considerations, we shall vacate 
the August 30 order insofar as it permitted intervention by 
Southern and the Distributors and insofar as it reopened 


8It is the Commission’s practice to serve direct purchasers with copies 
of all orders relating to action taken with respect to their suppliers. 
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proceedings other than those designated in Appendices C, 
D, or E hereto. Additionally, we shall reject as untimely 
the petitions for intervention filed in November, 1961, by 
Texas Eastern, Tennessee, Southern and United Fuel. In 
taking this action, however, we do not intend and should 
not be construed to foreclose any party from seeking what- 
ever relief, if any, may be appropriate under state law. Cf. 
Pan American Petroleum Corp. v. Superior Court, 366 U.S. 
656 (1961). 
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We consider now the ultimate substantive issue raised by 
these proceedings, i.e., whether respondents who declined 
to pay the tax under protest and thereby failed to qualify 
for a tax refund from the state of Louisiana should be ex- 
empted from the duty to refund tax-reimbursement amounts 
to their customers. The answer to this question depends, 
in part at least, upon the meaning of the Commission’s 
original orders in 1958. On July 11, 1958, anticipating 
that the new Louisiana tax would trigger rate filings based 
upon tax-reimbursement clauses in the producers’ contracts 
with the pipelines, the Commission issued Order No. 206, 20 
FPC 28, in which it prescribed a simplified procedure for 
filing proposed rate increases based on the tax, waived the 
thirty day notice requirement for such filings, and an- 
nouced that it would suspend such rates for one day and 
then permit them to go into effect subject to refund. Pro- 
posed rates filed pursuant to Order No. 206 were suspended 
for one day by identical orders ® issued in each docket, the 
pertinent terms of which were as follows: 


(D) Respondent shall refund at such times and in 
such amounts to the persons entitled thereto, and 
in such manner as may be required by final order of 


9See, ¢.g., Shell Oil Company (Operator), Docket No. G-15552, 20 FPC 
Reports 105 (July 30, 1958). 
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the Commission, the difference between the presently 
effective rate and charge and the proposed increased 
rate and charge hereby allowed to become effective in 
the event the additional tax of one cent per Mef levied 
by the State of Louisiana is for any reason held to be 
invalid. Should such additional tax eventually be held 
invalid and the State of Louisiana make refund, with 
interest, of the tax monies collected pursuant to the 
said Act No. 8 of 1958, then, and in that event, a pro- 
portionate part of the interest so received by the Re- 
spondent herein shall be passed on and paid to the 
persons entitled thereto at such times and in such 
amounts, and in such manner as may be required by 
final order of the Commission. 


From the first sentence of the above paragraph it is clear 
that the obligation to refund the difference between the 
“‘presently effective rate’? and the ‘‘proposed increased 
rate’’ was contingent solely upon the judicial invalidation 
of the tax. It was only the duty to refund interest, under 
the second sentence, which was made to depend upon the 
receipt by respondents of a refund from the state. A con- 
tingency carefully written into the second sentence cannot 
reasonably be deemed implicit in the first, from which it 
was omitted. Confronted also by an order in terms ex- 
posing them to refund obligations regardless of 
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whether they were made whole by the state, respondents 
could have moved for reconsideration of the suspension 
orders or otherwise sought clarification from the Commis- 
sion. In failing to do so they assumed the risk that the 
Commission’s orders meant what they said. 


In support of a contrary interpretation, respondents rely 
upon two letters from the Commission to the Collector of 
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Revenue of the State of Louisiana, dated October 2, 1958, 
and October 28, 1958, respectively, and published in Com- 
mission press releases. The same letters were also cited 
by the Commission itself—misguidedly, we now concede— 
in the May 29 order. It is elementary that the obligations 
of parties subject to regulation by this Commission are 
governed by the plain language of its official orders, not 
by its subjective intent as expressed in collateral corre- 
spondence made public in press releases. However, even 
if the suspension orders were so ambiguous as to require 
extrinsic illumination, we should still not regard the par- 
ticular letters in question as persuasive glosses. While 
certain language in the letter of October 2 does seem to 
suggest that respondents’ refund obligation should be 
limited to amounts actually received from the state, an 
opposite conclusion is inferable from the letter of October 
28, the core of which was as follows: 


Neither this general order nor the orders subsequently 


adopted in accordance with its terms suggested in any 
way that a suit should be brought to test the validity of 
the Louisiana gathering tax, but merely sought to pro- 
tect ultimate consumers in a proper manner against 
payment of operating expenses which included the tax 
if the tax is held to be invalid. 


Indeed, in Opinion No. 278, El Paso Natural Gas 
Company, Docket No. G-2018, issued November 26, 
1954 (13 F.P.C. ), the Commission refused to 
allow as an operating expense a payment by El Paso 
of a somewhat similar tax under a Texas statute sub- 
sequently declared invalid, notwithstanding the failure 
of El Paso to make its tax payments to the State under 
protest. A similar ruling was made in Opinion No. 
269, Panhandle Eastern Pipe Line Company, issued 
April 15, 1954 (13 FPC ). 
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The Federal Power Commission has no desire to 
force the testing of a State statute and it is not doing 
so in the present instance. Nevertheless, before adopt- 
ing Order No. 206, it was advised by a number of pipe- 
line companies subject to the Natural Gas Act that they 
intended either to test the Louisiana gathering tax or 
would see that a test suit was filed. Therefore, in order 
to protect ultimate consumers against imposition of 
tax expense held to be unlawful, some steps had to 
be taken along the lines of Order No. 206 and the orders 
subsequently isued thereunder. Some of the companies 
which previously advised the Commission that the 
Louisiana law would be tested in court have again ad- 
vised the Commission to the same effect, Under these 
circumstances it would not appear appropriate to 
amend Order No. 206. (Emphasis added.) 
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Citation of El Paso Natural Gas Company” in this con- 
text indicates that the Commission deemed it immaterial 
to the producers’ refund obligation whether they paid the 
tax under protest or not. Moreover, in light of the advice 
received by the Commission that pipeline companies had 
already decided to test the statute, its disclaimer of any in- 
tent to ‘‘force’’ such test meant simply that Order No. 206 
was a response to the prospect of litigation, not an attempt 
to bring litigation about. Such disclaimer carried no im- 
plication whatever that respondents who did not protect 
their right to a refund from the state would be exonerated 


10 Opinion No. 278, Docket No. G-2018, 13 F.P.C. 421, 436. See Panhandle 
Eastern Pipe Line Company, Docket No. G-1116, et al., 13 F.P.C, 53, 103. Ct., 
Tennessee Natural Gas Line, Inc. v. F.P.C., 221 F. 24 531 (D.C. Cir. 1954). 
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from the duty to refund appropriate amounts to their cus- 
tomers.” 


In view of the conflicting inferences to which the above 
letters give rise, they can scarcely be relied upon as guides 
to the interpretation of the suspension orders. The same 
must be said of various orders, cited by respondents, grant- 
ing certificates of public convenience and necessity in pro- 
ceedings involving the Louisiana gas gathering tax as part 
of the initial rate, and expressly conditioning the appli- 
cants’ refund obligations upon the payment to them of 
tax refunds by the state.? Whether the absence of a com- 
parable condition in the instant rate suspension orders was 
the result of inadvertence or policy, the fact remains that 
the Commission cannot be deemed to have implied by silence 
in the rate orders what it took pains to spell out in the 
certificate orders. 


It is possible that the suspension orders were not in- 


tended to fix conclusively the scope of respondents’ refund 
obligation, but instead reserved that matter for later deter- 
mination by final orders of the 


11 Under Louisiana law, payment under protest does not oblige the taxpayer 
to file a suit, so long as he shows that litigation involving the validity of the 
assessment is already pending in the courts and so long as he agrees to abide 
by the results of such litigation, 47 La. Rev, Stat., $1576, Actually, Bel Ow 
Corp. v. Fontenot, supra, the case in which the gathering tax was eventually 
struck down, had been pending in the 19th Judicial District Court, East Baton 
Rouge Parish, since December 6, 1954. (Docket No. 51809). Therefore, it 
would not have been necessary for any producer to ‘‘test’? the statute in order 
to preserve its right to a refund. 


12 See, ¢.g., Transcontinental Gas Pipe Line Corporation, et al., Docket Nos. 
G-13143, et al., Opinion No. 315, issued September 4, 1958, 20 FPC at 285; 
Texas Gas Transmission Corp., et al., Docket Nos, G-14494, et al., order issued 
December 4, 1958; American Louisiana Pipe Line Company, et al., Docket No. 
G-15053, et al., order issued November 7, 1958. 


180 


(710) 
710 


Commission. If so, then whatever discretion the Commis- 
sion retained was exercised in the order of February 21, 
which once again required refunds of all producers without 
hint of qualification. The chief ordering clause of that 
order provided as follows: 


(A) The above-designated increased rates are dis- 
allowed and Respondents shall refund their respective 
purchasers the amounts collected under the respective 
agreements and undertakings filed in compliance with 
the Commission’s orders herein together with a pro- 
portionate part of any interest received from the State 
of Louisiana. 


The above clause was later modified by the order of May 
29,1961. For present purposes we need not decide whether 
such modification was inconsistent with the mandate con- 
tained in the original suspension orders or whether it fell 


within the range of discretion left open by such orders. 
In either case it still lies within our discretion to reimpose 
the unqualified refund obligation originally embodied in 
the February 21 order, and upon full consideration of the 
competing equities involved herein, we deem such imposi- 
tion appropriate. 


By the time the Section 678 tax had become effective, 
litigation testing the validity of the Louisiana gathering tax 
was already before the courts; ** the Commission’s suspen- 
sion orders had in terms prescribed a duty to repay pur- 
chasers if the tax were held invalid; and, in many instances, 
the pipelines had written the producers, cautioning or de- 
manding them to pay the tax under protest.* Thus, re- 


18 See fn, 11, supra. 


14 See, ¢.g., Southern’s Statement of Position, pp. 14-15; Transco’s State- 
ment of Position, p. 10; Texas Gas’s Statement of Position, p. 4; United 
Fuel’s Statement of Position, p. 4. 
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spondents were amply forewarned of the consequences they 
invited in refusing to register protests. Such refusal can- 
not be justified on the ground that payment under protest 
would have launched respondents into immediate litigation 
or would have encouraged the State of Louisiana to raise 
its severance tax in order to replace lost revenues. Since 
litigation to challenge the gathering tax was already pend- 
ing, no protesting producer would have been forced to 
initiate a test case.** Moreover, the degree of likelihood 
that Louisiana would respond by raising the severance tax 
(a point on which no evidence has been presented), and if 
so, whether forfeiture of the gathering tax refund would 
have yielded a net benefit to the purchasers and consumers 
who would eventually have had to pay a 
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large part of the tax, were not questions of unilateral con- 
cern to respondents. At the very least, it was incumbent 
upon them to consult with and seek the approval of the 
purchasers for the course they proposed to follow.** The 
purchasers themselves had no standing under Louisiana 
law to protest the assessments and were entirely dependent 
upon their respective suppliers to protect their interests. 
Some producers paid the tax under protest; others, either 
through negligence or conscious policy, did not protest. 
Under all the circumstances, we see no justification for 
burdening pipeline, distributor, or consumers with the con- 
sequences of a unilateral decision by the producer, heed- 


15 See fn. 11, supra. 


16It may well be that respondents were under a legal duty to preserve 
the rights of their customers to recover the invalid taxes, and that they could 
be held to account for breach of that duty, even if the Commission’s sus- 
pension order had required refund only of such amounts as were actually re- 
covered from the state. Cf. Natural Gas Pipeline Co. v. Harrington, 246 F. 2d 
915 (Sth Cir. 1957). 
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less, in many cases, of the express admonitions of its cus- 
tomers. 


Many of the instant proceedings involve sales by a re- 
spondent to more than one purchaser under different rate 
schedules. It is argued by respondents that the May 29 
order should be revised and refunds ordered only with re- 
spect to rate schedules or supplements involving a direct or 
secondary purchaser which has been properly permitted to 
intervene and whose petitions to intervene or application 
for rehearing was the basis for reopening the docket. We 
agree with this contention and accordingly shall require 
respondents in proceedings listed in Appendices C through 
E hereto, respectively, to refund amounts collected subject 
to refund under rate schedules applicable to Transco, United 
Fuel, and Texas Gas. 


Several of the intervenors have taken the position that 
their contracts obligate them to reimburse their respective 


suppliers only for valid taxes, and therefore, under United 
Gas Pipeline Co. v. Mobile Gas Service Corp., 350 U.S. 332 
(1956) the Commission has no choice but to order refunds. 
Having decided on other grounds to order refunds, we 
deem it unnecessary to pass upon the Mobile question or 
to construe the tax reimbursement provisions of the subject 
contracts. 


One additional matter needs to be settled. Union Oil 
Company of California (Union) claims that the issue of 
reimbursement for the additional gathering tax in Docket 
Nos. G-15846 and G-15847 was covered by Union’s offer 
of settlement, accepted by the Commission in its order of 
January 13, 1960, in Docket Nos. G-4331, et al. That set- 
tlement order, however, did not purport to apply to Docket 
Nos. G-15846 and G-15847. Moreover, by order issued 
March 17, 1960 in Docket Nos. G-4331, e¢ al., the Commis- 
sion accepted for filing the superseding rate schedule sup- 
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plements of Union, tendered in compliance with the said 
order of January 13, 1960, upon condition that such ac- 
ceptance would not impair 
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Union’s obligation to refund to Transco the .75¢ per Mef 
Louisiana gathering tax reimbursement subject to refund 
in Docket Nos. G-15846 and G-15847. Accordingly, we be- 
lieve that Union should be required to refund the amounts 
collected, subject to refund, in Docket Nos. G-15846 and 
G-15847. 


The Commission finds: 


(1) Good eause has been shown for vacating the August 
30, 1961 order insofar as it reopened the proceedings in 
Appendix A, except for those proceedings listed in Ap- 
pendices C through E inclusive, and insofar as it permitted 
Southern and the Distributors to intervene in certain pro- 
ceedings. 


(2) The petitions to intervene filed in November, 1961 
by Texas Eastern, Tennessee, Southern, and United Fuel 
should be rejected as untimely. 


(3) It is in the public interest and necessity in the ef- 
fective administration of the Natural Gas Act that the 
supplements filed in the proceedings listed in Appendices C 
through E hereof with respect to sales of gas to Transco, 
United Fuel, or Texas Gas be disallowed, and that refunds 
be made to said purchasers. 


The Commission orders: 


(A) The increased rates reflected in the rate supplements 
applicable to Transco, United Fuel, and Texas Gas in the 
proceedings designated in finding (3) above are disallowed 
and respondents in such proceedings shall refund to said 


184 


(713) 


purchasers the amounts collected under the respective agree. 
ments and undertakings filed in compliance with the Com- 
mission’s suspension orders herein, together with a pro- 
portionate part of any interest received from the State of 
Louisiana. 

(B) Any purchaser which receives a refund pursuant to 
paragraph (A) hereof, and which is obligated by the terms 
of any contract or settlement agreement to pass all or any 
part of such refund on to its customers, shall promptly 
make such refund to its customers in compliance with the 
terms of such contract or settlement agreement. 


(C) Within 90 days from the date of issuance of this or- 
der, each respondent designated in paragraph (A), if it 
has not already done so, shall report to the Commission, in 
writing and under oath, the details of its calculations re- 
sulting in the refunds to be made pursuant to paragraph 
(A) hereof, together with copies of releases from its cus- 


tomers with respect to such refund. 
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(D) Within 120 days from the date of issuance of this 
order, each purchaser designated in paragraph (B), if it 
has not already done so, shall report to the Commission, in 
writing and under oath, the details of its calculations re- 
sulting in the refunds to be made pursuant to paragraph 
(B) hereof, together with copies of releases from its cus- 
tomers with respect to such refund. 

(E) The August 30, 1961 order is hereby vacated insofar 
as it reopened the proceedings in Appendix A hereto, ex- 
cept for those proceedings listed in Appendices C through 
E hereto, and insofar as it permitted the Distributors and 
Southern to intervene in certain proceedings. 

(F) The petitions to intervene filed in November, 1961, 
by Texas Hastern, Tennessee, Southern, and United Fuel 
are hereby rejected as untimely. 
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(G) The proceedings listed in Appendix A hereof are 
hereby terminated by the Commission. 
By the Commission. 
J. H. Gureme, 
[Szau] Joseph H. Gutride, 
Secretary. 


714 
APPENDIX A 
Docket Nos. G-15546, et al. 


. ° e . s ° * 


G-15546* Texaco Inc.’ 

G-15547* Texaco Inc. (Operator), e¢ al.* 
G-15547 es s¢ 

G-15548? Texaco Inc.‘ 
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G-15596 Phillips Petroleum Company 


“cc 

“ec 

ae 

“e 

“cc ee ce 

G-15597 Phillips Petroleum Company (Operator), e¢ al. 

“cc “ec “cc “es “cc cc Ge 
oc 66 


716 


Docket 
Number Respondent 
G-15632 Sun Oil Company (Operator), et al. 


“ee 
“e “ec “é 


G-15633 Sun Oil Company 
“se ce “eé “cc 
“cc “ee “c ce 


G-15641* Pan American Petroleum Corporation 
6eé “cc “é “e “ec 


“cc “cc 6é ce ce 


Ad * * * * e * es ° s 


G-15650* Pan American Petroleum Corporation (Opera- 
tor), e¢ al. 


* ° * es s . e 


G-15680 Texaco Seaboard, Inc. 


* * * s * « * 


G-15721* Phillips Petroleum Company 
sé “e “i “cc 


G-15739 Texaco Seaboard Inc. 


G-15743? Sun Oil Company 
eé “ce ‘ “ee 


(718) 
G- 15752 Phillips Petroleum Company (Operator), et al. 


cc “ec 
“ce 
ee 


G-15768 Sun Oil Company (Operator), ez al. 
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G-15833 Union Texas Natural Gas Corporation * 


* ° e * se e * * 


G-15846 * Union Oil Company of California 


“cc “c“c 
“ec 
“ac 
“ec 
sé 
“ec 
“ee 
“a 


G- 15847 Union Oil Company of California, et al. 


oe 66 
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G-16023 Union Texas Natural Gas Corporation * 


* e ° * e ° * « 
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G-16065 Pan American Petroleum Corporation 
G-16066 “< “ 
G-16067 Pan American Pepoiem Corporation (Opera- 
tor), et al. 
ee Pan American Petroleum Corporation (Opera- 
tor), et al. 


G-16074 Union Oil Company of California (Operator) 


* ° s * e ° * e ° 
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Docket 
Number 


G-16409 
G-16411 
G-16412 
G-16427 
G-16470 
G-16473 
G-16474 
G-16475 
G-16488 
G-16489 
G-16491 
G-16590 
G-16591 


G-16604 


G-16605 
G-16606 
G-16607 
G-16608 


G-16609 
G-16681 
G-16694 
G-16724 
G-16728 
G-16798 
G-16805 
G-16886 
G-16893 


G-16897 
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Respondent 
Crescent Production Company, Inc., e¢ al. 
ce“ é “ee “ee 


66 66 
The Atlantic Refining Company 
Wheless Drilling Company (Operator), e¢ al. 
Max Pray (Operator), et al. 
Virginia Abney Whelan 
Mrs. H. Louise Herrington 
R. R. Frankel 
United Carbon Company 
Sunray Mid-Continent Oil Company 
Republic Natural Gas Company 
Gas Gathering Corporation 
eoeeny. Mobil Oil Company, Ine. (Operator), 
et al.” 
Lamar Hunt Trust Estate 


“ce 6é “e “ec 


William Herbert Hunt Trust Estate 

é “ec 6é“ “sé “ec 
Nelson Bunker Hunt Trust Estate 
Lamar Hunt 


Rayville Natural Gas Company Incorporated 
(Operator) ,e¢ al. 

Midwest Oil Corporation 

Nelson Bunker Hunt Trust Estate 

M. Ascher, et al. 

Sinclair Oil & Gas Company 

Walter Duncan (Operator), e¢ al. 

M. H. Marr 

The Pure Oil Company 

H. L. Hawkins & H. L. Hawkins, Jr. 

Buble Oil and Refining Company (Operator), 
et al. 

Republic Natural Gas Company 


G-16898** Gulf Corporation, (Operator), et al. 


G-17773 


Crescent Drilling Company, Inc. 
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APPENDIX B 
G-15546, et al. Texaco Inc.,, et al. 
G-15546, G-15547, G-15548 Texaco Inc. 
* ° ° * e ° * . * ° 
G-15833, G-15947, G-16023 Union Texas Natural Gas Cor- 
poration 


* ° * * Sa * * * ° * 


G-15680, G-15739 Texaco Seaboard, Inc. 


* ° * * ° * * * . 


G-15650, G-15780 Pan American Petroleum Corporation 
(Operator), e¢ al. 

G-15641, G-16065, G-16066, G-16067 Pan American Pe- 
troleum Corporation 


* ° ° * * « * * * . 


G-15596, G-15721 Phillips Petroleum Company 
G-15597, G-15752 Phillips Petroleum Company (Opera- 


tor), e¢ al. 
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* ° ° * ° * * . Ld 


G-15633, G-15743 Sun Oil Company 
G-15632, G-15768 Sun Oil Company (Operator), et. al. 
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APPENDIX C 
Docket Nos. G-15546, e¢ al. 


* ° o * ° * * ° 


G-15596 Phillips Petroleum Company 149 


* e ° * * ° Ld ° * 


G-15632 Sun Oil Company (Operator), e¢ al. 51 
G-15632 Sun Oil Company (Operator), et al. 71 
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Texaco Seaboard, Inc. 


* * ° ° * 


i 
nr 


i 
ae Se 0 


Sun Oil Company (Operator), et al. 
Union Oil Company of California 
Union Oil Company of California 
Union Oil Company of California 
Union Oil Company of California 
Union 3 Company of California, 
et al. 
Union Oil Company of California, 
et al. 
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APPENDIX D 
Docket Nos. G-15546, e¢ al. 


a * * * * * * 


G-15546, 7, 8 Texaco, Inc. 


_ 


fo>) ou 
ew w RPrmowewo *# 


G-15641 Pan American Petroleum Corporation 


* * * * * * * * 


G-15650 Pan American Petroleum Corporation 


* * * * * * * * 


G-15721 Phillips Petroleum Company 


* * « * * * * 


G-15743 Sun Oil Company 


G-15780 Pan American Petroleum Corporation 
G-15846 Union Oil Company of California 
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APPENDIX E 
Docket Nos. G-15546, et al. 


° * ° ° * 


Sun Oil Company 


Phillips Petroleum Company 


° * * * * ° 


Union Texas Natural Gas Corporation 


G-15846 Union Oil Company of California 


G-16023 Union Texas Natural Gas Corporation 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket Nos. G-15641, G-16065, and G-16066 
Docket Nos. G-15650, G-15780, and G-16067 


In the Matters of: 
Pan American PETROLEUM CORPORATION 


and 


Pan American Petroteum Corporation, (Operator), e¢ al. 


Application for Rehearing Upon Commission’s Orders Issued 
March 5, 1962 


Comes now Pan American Petroleum Corporation (Pan 
American), the producer-seller under the rate schedule sup- 
plements which are the subject of the proceedings desig- 
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nated Docket Nos. G-15641, G-15650, G-15780, G-16065, G- 
16066, and G-16067, and, pursuant to Section 19(a) of the 
Natural Gas Act (Act), 15 USC 717r(a), and Section 1.34 
of the Federal Power Commission Rules of Practice and 
Procedure, 18 CFR § 1.34, hereby applies for rehearing 
upon the orders issued by the Federal Power Commission 
(Commission), on March 5, 1962, and entitled Texaco Inc., 
et al., Docket Nos. G-15546, et al., in the above-styled pro- 
ceedings. In support of its application for rehearing, Pan 
American states the following: 


L. 
Summary oF Errors 


The action of the Commission issuing its March 5, 1962, 
orders in Dockets Nos. G-15641, G-15650, G-15780, G-16065, 
G-16066, and G-16067 is erroneous and unlawful in the fol- 
lowing particulars: 


1. The last sentence of Section 19(a) of the Act, and Sec- 
tion 19(b) of the Act prescribe the jurisdiction of the 
Courts and the Commission with respect to reconsidera- 
tion, alteration, modification, and revocation 


731 


of Commission decisions and orders which were made and 
isused upon rehearing, and prescribe the authority of the 
Commission to render such decisions and orders inopera- 
tive and of no effect or to deprive them of finality under the 
Act. With respect to the Commission final decisions and 
orders upon rehearing made and issued May 29, 1961, the 
orders issued May 5, 1962, are unlawful because the orders 
issued August 30, 1961, are unlawful under these provisions 
of Section 19 of the Act. 


2. The Commission orders issued March 5, 1962, were 
not issued upon compliance with the requirements of Sec- 
tion 19 of the Act. 
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3. The adjudicatory process upon which the Commis- 
sion’s March 5, 1962, orders were issued does not satisfy 
the requirements of fundamental due process of law, and 
conflicts with the decision of the Supreme Court in Atlantic 
Refining Co. v. Public Service Commission, 360 U.S. 378 
(1959), and does not satisfy the requirements of Section 
1.20 of the Commission Rules of Practice and Procedure, 
18 CFR § 1.20, and Sections 5 and 7 of the Administrative 
Procedure Act, 5 USC §§ 1004 and 1006. 


4. The orders issued March 5, 1962, in Dockets Nos. G- 
15641, G-15650, and G-15780 constitute the taking of the 
property of Pan American without due process of law. 


5. The orders issued March 5, 1962, in Dockets Nos. G- 
15641, G-15650, and G-15780 are not supported by the rec- 
ord in these three proceedings, and are unjust, unreason- 
able, arbitrary, and capricious. 


6. The orders issued March 5, 1962, in Dockets Nos. G- 
15641, G-15650, and G-15780 are not supported by the find- 
ings of fact contemplated by Episcopal Theological Semi- 
nary, et al. v. FPC, 269 F.2d 228 (D. C. Cir. 1959), cert. de- 
nied sub nom., Pan American Petroleum Corp. v. FPC, 361 
U.S. 895. 
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IT. 
SraTeMENT OF THE CaSE 


1. In the above-styled proceedings the Commission has 
issued the following orders: By orders issued July 31, 1958, 
in Docket Nos. G-15641, G-15650, and G-15780, the Com- 
mission suspended the operation of Supplement Nos. 8, 7, 3, 
9, and 10 of Pan American FPC Gas Rate Schedule Nos. 
14, 78, 190, 174, and 173, respectively. By orders issued 
Angust 21, 1958, in Docket Nos. G-16065 and G-16067, the 
Commission suspended the operation of Supplement Nos. 


194 


(738) 


10, 9, and 8 of Pan American FPC Gas Rate Schedule Nos. 
30, 150, and 32, respectively. By order issued August 26, 
1958, in Docket No. G-16066, the Commission suspended the 
operation of Supplement No. 9 to Pan American FPC Gas 
Rate Schedule No. 149. 


2. Thereafter, by its Order Requiring Refunds and Ter- 
minating Proceedings, issued February 21, 1961, in the 
above-styled proceedings, The Commission ordered Pan 
American to make refunds to its purchasers of amounts 
collected subject to refund in the above-styled proceedings, 
together with interest paid to Pan American by the State 
of Louisiana. 


3. Upon application for rehearing filed by Pan American, 
the Commission issued, on April 14, 1961, its orders grant- 
ing applications for rehearing, and on May 29, 1961, its 
orders modifying the February 21, 1961, orders requiring 
refunds and terminating proceedings and denied interven- 
tions in the above-styled proceedings. 


4. Thereafter, on August 30, 1961, the Commission issued 
its Orders Reopening Proceedings and Permitting Inter- 
ventions. 


5. The Commission’s May 29, 1961, decision denying Long 
Island Lighting Company (LILCO), Publie Service Elec- 
tric and Gas Company (PSNJ), 
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and United Gas Improvement Company (UGI) permission 
to intervene in Docket No. G-15641, was reversed on Au- 
gust 30, 1961. The Commission’s May 29, 1961, decision 
denying UGI permission to intervene in Dockets Nos. G- 
15650 and G-15780, and Philadelphia Electric Company 
(PE), PSNJ, and UGI permission to intervene in Docket 
No. 16067, was reversed on August 30, 1961. United Fuel 
Gas Company (United Fuel) is an intervenor in Dockets 
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Nos. G-15641, G-15650, and G-15780. There are not any 
intervenors in Docket Nos. G-16065 and G-16066. 


6. None of the parties to the above-styled proceedings 
have filed petitions for review of the Commission’s orders 
issued May 29, 1961, nor has any person who is not a party 
to the above-styled proceedings attempted to obtain judicial 
review of the Commission’s orders issued May 29, 1961, 
in these proceedings. 


7. The sixty day period provided for in Section 19(b) 
of the Natural Gas Act, 15 USC 717r(b), within which pe- 
titions for review of the orders issued on May 29, 1961, in 
Pan American’s suspension proceedings, must be filed, ex- 
pired on July 28, 1961. Neither the petition for review 
filed in Transcontinental Pipe Line Co. v. FPC, No. 16510, 
U.S. Court of Appeals for the District of Columbia Circuit, 
nor the petition for review filed in Transcontinental Pipe 
Line Co. v. FPC, No. 16538, U.S. Court of Appeals for the 
District of Columbia Circuit, contain any reference to the 
proceedings in Dockets Nos. G-15641, G-16065, G-16066, G- 
15650, G-15780, and G-16067. Transcontinental Pipe Line 
Company is not a purchaser of gas under the rate schedule 
supplements which are the subject of the proceedings desig- 
nated Docket Nos. G-15641, G-16065, G-16066, G-15650, G- 
15780, and G-16067. 


8. The purchasers of gas under the rate schedule sup- 
plements which are the proceedings designated Dockets Nos. 
G-15641, G-16065, G-16066, 
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G-15650, G-15780, and G-16067, have not filed petitions for 
review of the Commission’s orders issued May 29, 1961. 


9. The issue of whether the issuance of the August 30, 
1961, orders in Pan American’s suspension proceedings con- 
stituted a lawful exercise of Commission authority under 
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Section 19(a) of the Act is before the United States Court 
of Appeals for the District of Columbia Circuit, upon a 
petition for review filed by Pan American under Section 
19(b) of the Act in Pan American Petroleum Corp. v. FPC, 
Case No. 16787, September Term 1961. The Commission’s 
Motion to Dismiss was argued on March 8, 1962. On March 
9, 1962, the Court entered its order holding the Commis- 
sion Motion to Dismiss in abeyance. 


10. On March 5, 1962, the Commission issued its further 
orders which vacate its August 30, 1961, orders insofar as 
they reopen the proceedings in Dockets Nos. G-16065, G- 
16066, and G-16067, and which, in Dockets Nos. G-15641, G- 
15650, and G-15780, increase Pan American’s refund obli- 
gation to United Fuel over what it would be under the May 
29, 1961, orders. 


11. Simultaneously with the filing of this Application for 
Rehearing, Pan American is filing in the United States 
Court of Appeals for the District of Columbia Circuit, un- 
der Section 19(b) of the Act, a petition for review of the 
orders issued March 5, 1962, in Pan American’s suspension 
proceedings and a motion for consolidation with Pan Amer- 
ican Petroleum Corp. v. FPC, Case No. 16780, D. C. Circuit, 
September Term 1961. Pan American is also filing with the 
Commission a motion for stay of ordering paragraphs (A) 
and (C) of the orders issued March 5, 1962, in Pan Amer- 
ican’s suspension proceedings. 


735 
III. 


Pan AmeEnIcAN Is AGGRIEVED By ComMISSION’s Onpers IssuED 
Marcx 5, 1962 


1. In the proceedings culminating in the Commission’s 
final Orders Modifying Orders Requiring Refunds and Ter- 
minating Proceedings and Denying Interventions, issued 
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May 29, 1961, which orders became unreviewable and un- 
appealable, and, consequently unalterable on July 28, 1961, 
with respect to these proceedings, Pan American sustained 
the burden of proving to the Commission that refunds 
should not be made in these proceedings of amounts that 
the State of Louisiana does not refund to Pan American. 


2. By its orders issued August 30, 1961, the Commission, 
without notice, and without giving Pan American any op- 
portunity to appear and be heard, set aside and revoked 
the final determination embodied in its orders issued May 
29, 1961, and placed upon Pan American the burden of once 
again proving that it should not be compelled to make re- 
funds of taxes it paid to the State of Louisiana and which 
the State of Louisiana will not refund to Pan American. 
The Commission’s orders issued on August 30, 1961, and 
March 5, 1962, have the effect of unlawfully subjecting 
Pan American to a double burden of proof and to a double 
hazard and jeopardy with respect to the substantive rights 
involved in the subject proceedings. 


3. Pan American is aggrieved by orders which subject 
the rights created in it by the issuance of the May 29, 1961, 
final orders to unlawful readjudication. Cf. Humboldt 
Placer Mining Co. v. Best, 293 F.2d 553 (9th Cir. 1961), cert. 
granted February 19, 1962, U.S. ——, and Pan Amer- 
ican Petroleum Corp. v. Pierson, 284 F.2d 649 (10th Cir. 
1960), cert. denied 366 U.S. 936. 
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4. The Commission, by its August 30, 1961, and March 5, 
1962, orders, has unlawfully and retroactively deprived the 
Commission’s May 29, 1961, final decisions and orders of 
the finality and effectiveness that is provided for by the 
Act and Section 1.30(d) of the Commission Rules of Prac- 
tice and Procedure, 18 CFR §1.30(d). Pan American is 
aggrieved by Commission action which unlawfully deprives 
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Pan American of its right to the definiteness and certainty 
of Commission action required by the Act and Commission 
rules. 


5. Pan American is aggrieved by the action of the Com- 
mission vacating, setting aside, and modifying Pan Amer- 
ican’s substantive rights under the Commission orders 
issued May 29, 1961. The loss of substantive rights under 
the Act clearly constitutes aggrievement. 


6. Pan American is further aggrieved by the denial of a 
fair and lawful hearing upon the controverted issues of 
fact and law which the Commission claims were before it 
for re-decision, and which the Commission re-decided by 
the issuance of its March 5, 1962, orders. Cf. Atlantic Re- 
fining Co. v. Public Service Commission, 360 U.S. 378 
(1959). 


Iv. 


Tue Orvers Issvep Marcu 5, 1962, ARE UNLAWFUL AND 
InvaLip 


A. The Orders Issued March 5, 1962, Are Unlawful and In- 
valid Because They Were Issued Upon Violations of 
Section 19 of the Act. 


Since the period provided for in Section 19(b) of the 
Natural Gas Act, during which petitions for review can be 
filed, expired on July 28, 1961, with respect to the Commis- 
sion’s final orders issued on May 29, 1961, in Docket Nos. 
G-15641, G-16065, G-16066, G-15650, G-15780, and G-16067, 
the May 29, 1961 orders in these proceedings are, therefore, 
final, unappealable orders that cannot be attacked by 
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Pan American or by any of the distributors or natural gas 
companies that the Commission, in the Appendices to its 
August 30, 1961, orders, lists as ‘‘ petitioners’? in these pro- 
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ceedings. None of these ‘‘petitioners’’ have claimed that 
the Commission does not have jurisdiction over the rates 
that are the subject of the proceedings that have been desig- 
nated Docket Nos. G-15641, G-16065, G-16066, G-15650, G- 
15780, and G-16067. 


If any orders issued by the Commission can be considered 
to be final orders and not subject to recall or modification 
upon the motion of the Commission or upon the applica- 
tion of some person or party, the May 29, 1961, orders 
which constitute final decisions upon controverted issues 
in rate suspension proceedings and which terminate rate 
suspension proceedings, and upon which the statutory pe- 
riod for filing petitions for judicial review has expired 
without petitions for review having been filed, are such 
orders. There is no escape from the conclusion that either 
the Commission’s orders issued May 29, 1961, are final 
orders that may not be recalled, vacated, or modified, or, 
except in instances in which the record has been filed with 
the court under 19(b) of the Act, there is no such thing as 
a Commission final order which may not at any time be 
recalled, modified, or vacated. 


Good administrative practice and fundamental due proc- 
ess each require that there be some point at which orders 
and judgments that constitute decisions in adjudicatory 
proceedings become final and not subject to revocation or 
modification. Fundamental justice and fair play and funda- 
mental due process require that, when the Commission has 
received the evidence, heard the arguments, rendered its 
deision, and has ntered its orders in proceedings, and no 
appeals have been taken from 
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such orders within the time and in the manner provided for 
in Section 19 of the Act, Commission orders shall not be 
summarily withdrawn and vacated and the adjudications 


200 


(739) 


set for naught. Section 1.30(d) of the Commission Rules 
of Practice and Procedure, 18 CFR § 1.30(d), provides that 
all decisions of the Commission shall be final subject only 
to review and modification as provided for in Section 19 
of the Act. 


Section 1.33 of the Commission’s Rules of Practice and 
Procedure, 18 CFR § 1.33), provides that proceedings may 
be reopened prior to the date on which the Commission 
issues and enters its final order or rule. Section 19(a) of 
the Act provides that where a petition for review has been 
filed, the Commission may upon reasonable notice modify 
or set aside an order made or issued under the Act, if it 
acts before the record on appeal is filed in the court. 
Clearly, neither of these situations existed on August 30, 
1961, in the proceedings in Docket Nos. G-15641, G-16065, 
G-16066, G-15650, G-15780, and G-16067. 


Since the issuance of the March 5, 1962, orders is founded 
upon the issuance of the August 30, 1961, orders, and con- 
stitutes action taken under the August 30, 1961, orders, the 
March 5, 1962, orders are tainted with the unlawfulness of 
the August 30, 1961, orders. The Commission did not have 
authority to issue the August 30, 1961, orders and it clearly 
does not have authority to proceed under the August 30, 
1961, orders to the issuance of the March 5, 1962, orders. 
Unless the August 30, 1961, orders lawfully operated to 
vate and render inoperative 
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and of no effect the Commission’s May 29, 1961, final de- 
cisions and orders, the issue of Pan American’s refund 
obligations in its suspension proceeding was not properly 


18eoe Pan American’s Application for Rehcaring Upon Orders Issued August 
30, 1961, which, by this reference, and as provided for in Section 1.26 of the 
Commtission Rules of Practice and Procedure, 18 C.F.R, § 1.26, is hereby in- 
corporated herein. 
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before the Commission for readjudication, and the March 
5, 1962, orders constitute unlawful collateral attacks upon 
the May 29, 1961, final orders. 


If the August 30, 1961, orders did not provide that the 
May 29, 1961, orders are vacated and of no effect at law, 
and if the August 30, 1961, orders were no more than notices 
that, under Section 19(a) of the Act, the Commission would 
reconsider its May 29, 1961, final decisions, the orders 
issued March 5, 1962, are unlawful. The May 29, 1961, or- 
ders and decisions constitute orders and decisions upon 
rehearing and with respect to which no petitions for re- 
view have been filed under Section 19(b) of the Act, and 
the Commission on May 29, 1961, exhausted its authority 
under Section 19(a) of the Act to the effect that, on March 
5, 1962, it had no authority to re-decide the issue of whether 
Pan American’s refund obligations should or should not 
be limited to refunds of amounts refunded by the State 
of Louisiana. 


B. The Orders Issued March 5, 1962, were not Issued upon 
a Lawful Adjudication of the Controverted Issues that 
the Commission Purported to Re-decide by the Issuance 
of the March 5, 1962, Orders. 


Before a decision under Section 4(e) of the Act adverse 
to Pan American can be rendered by the Commission, Pan 
American must be given an opportunity to introduce evi- 
dence in its behalf, object to evidence which parties seek to 
introduce against it, cross-examine witnesses with respect 
to evidence introduced against it, and to introduce rebuttal 
evidence. 


Under the adjudicatory procedure provided for in the 
August 30, 1961, orders, and upon which the March 5, 1962, 
orders were issued, Pan 
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American had a very limited opportunity to introduce evi- 
dence and no opportunity for cross-examination. The 
March 5, 1962, orders were not issued upon the hearing 
required under Section 4(e) of the Act, Sections 5 and 7 
of the Administrative Procedure Act, Section 1.20 of the 
Commission Rules of Practice and Procedure, or due proc- 
ess of law. 


Without reference to the regulatory standards prescribed 
in Section 4(e) of the Act, and contrary to the evidence 
which clearly shows the course of conduct upon which 
United Fuel and Pan American had agreed, the Commis- 
sion, based upon an application of its conception of the 
over all equities of an admittedly difficult and confusing 
situation that was not of the producer’s choosing or mak- 
ing, refused to give effect to the tax payment sharing ar- 
rangement agreed to by United Fuel and Pan American. 


Instead of giving effect to the record facts, the Commis- 
sion reversed prior final decisions in Dockets Nos. G-15641, 
G-15650, and G-15780 as applicable to sales to United Fuel, 
and ordered Pan American to accept 100% of the burden 
of the invalid 1 cent additional tax. 


The decision of the Commission to reverse some of its 
prior final decisions in Dockets Nos. G-15641, G-15650, and 
G-15780, so as to require Pan American to assume 100% of 
the burden of the invalid additional 1 cent tax is not sup- 
ported by a proper record upon a lawfully conducted 
hearing under Section 4(e) of the Act. It is, therefore, con- 
trary to the decision of the Supreme Court in Atlantic Re- 
fining Co. v. Public Service Commission, 360 U.S. 378 (1959), 
constitutes the taking of Pan American’s property in viola- 
tion of due process of law, is arbitrary, capricious, and 
unjust and unreasonable, and is not supported by findings 
of fact required under Section 4(e) of the Act. 
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V. 


Reurer Reqvestep By Pan AMERICAN 


The Commission should revoke and vacate its orders 
issued August 30, 1961, and March 5, 1962, in their entirety, 
insofar as said orders purport to apply to the proceedings 
designated Dockets Nos. G-15641, G-16065, G-16066, G- 
15650, G-15780, and G-16067. 


Respectfully submitted, 


Pan AmeRIcaAN PETROLEUM 
CoRPORATION 


J. P. Hammonp 

Wn. H. Emerson 
P. O. Box 591 
Tulsa 2, Oklahoma 


WuuuM J. Grove 

Carzoiu L. Gouiam 
600 Munsey Building 
Washington 4, D. C. 


Original Signed By 
Wa. H. Emerson 
Wm. H. Emerson 


Its Attorneys 


Of Counsel: 


Dow, Lounges anp ALBERTSON 
600 Munsey Building 
Washington 4, D. C. 


Dated: March 13, 1962, Tulsa, Oklahoma 
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732 
UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Josern C. Swipter, Chairman; 
Howarp Moreay, L. J. O’Connor, Jz., Cuartes R. Ross and 
Haroitp C. Woopwarp. 


Docket Nos. G-15641, G-16065, and G-16066 
Docket Nos. G-15650, G-15780, and G-16067 


Pan American PetroLeum Corporation 
Pan American Petroteum Corporation, (Operator), et al. 


Order Denying Application for Rehearing 
(Issued April 13, 1962) 


On March 15, 1962 Pan American Petroleum Corporation 
(Pan American) filed application in the above dockets for 
rehearing of the Commission’s omnibus order of March 5, 
1962 in Texaco Inc., et al., Docket Nos. G15546, et al. By 
that order we disposed of more than 400 proceedings, in- 
cluding those above listed, involving rate increases based 
upon the additional gathering tax of 1¢ per Mef imposed 
by the State of Louisiana and later invalidated by the 
Louisiana courts. In Docket Nos. G-15641, G-15650, and G- 
15780, the March 5 order directed Pan American to refund 
tax-reimbursement amounts collected from its direct cus- 
tomer United Fuel Gas Company (United Fuel), an in- 
tervenor in those dockets. In Docket Nos. G-16065, G-16066, 
and G-16067, the Commission vacated its order of August 
30, 1961, by which all proceedings had been reopened, and 
thereby reinstated its May 29, 1961, order absolving Pan 
American from the duty to make refunds. With respect to 
the latter three dockets, Pan American was not aggrieved 
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by the Commission’s order and therefore has no standing 
to seek rehearing.” 


The principal contentions advanced by Pan American 
in support of its application are as follows: a) that under 
the terms of Section 19 of the Natural Gas Act the Com- 
mission lacked jurisdiction to reconsider or disturb the 
finality of the May 29 order; b) that Pan American was 
improperly deprived of the trial-type hearing* allegedly 
required by the Administrative Procedure Act, the Natural 
Gas Act, and the Commission’s regulations; and c) that the 
Commission’s order in Docket Nos. G-15641, G-15650, and 
G-15780 was neither supported by the record nor based 
upon adequate findings of fact. 


793 


The question of the finality of the May 29 order was dis- 
cussed at length in the order of March 5, and the applica- 


tion raises no objections not previously considered by the 
Commission. 


We cannot agree that the March 5 order was vitiated by 
the absence of a trial-type hearing. As we explained in 
our August 30 order, the issues raised in these proceedings 
were primarily, if not exclusively, issues of law, and did 
not require the adjudication of any disputed factual ques- 
tions. The procedure we established in that order gave 
all parties ample opportunity to be heard. Specifically, 
each party was invited to file a statement of position and 
to tender in writing any evidence it might deem pertinent. 


1 Section 19(a) of the Natural Gas Act. 


2 Specifically, Pan American claimed the right to introduce evidence in its 
behalf (presumably through oral testimony), object to evidence sought to be 
introduced against it, cross-examine adverse witnesses, and introduce rebuttal 
evidence. For convenience we shall refer to this bundle of procedural incidents 
as a ‘‘trial-type hearing’’, borrowing a term coined by Professor K. C. Davis. 
See 1 Davis, Administrative Law Treatise 410 (1958). 
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In addition, it was permitted to file a reply to the state- 
ments of position filed by other parties. Had it appeared 
from these submissions that there was a dispute as to any 
factual matter which might materially bear upon our de- 
cision, the Commission might then have convened an oral 
evidentiary hearing to resolve that dispute. Since the Com- 
mission was not in fact called upon to resolve any conflict 
of testimony, if indeed any such conflict existed, there was 
no necessity to deal with the 400 or more pending proceed- 
ings through the cumbersome and time-consuming mechan- 
ism of a trial-type hearing. 


In support of a contrary view, Pan American cites Sec- 
tions 5 and 7 of the Administrative Procedure Act,’ Sec- 
tion 4(e) of the Natural Gas Act, and Section 1.20 of the 
Commission’s Rules of Practice and Procedure. However, 
the cited provisions of the Administrative Procedure Act 
do not apply except in cases of ‘‘adjudication required by 
statute to be determined on the record after opportunity 
for an agency hearing ...’’ To ascertain whether such 
an adjudication is required in the instant case one must 
look to Section 4(e) of the Natural Gas Act. Assuming 
that Section 4(e) would require a ‘‘hearing’’ in the case 
of a rate filing based solely upon a tax increase, it says 
nothing at all about a determination ‘‘on the record.’’ The 
term ‘‘hearing’’ is a flexible and comprehensive term 
which applies to argument-type as well as trial-type pro- 
- ceedings. We are convinced that under present circum- 
stances the procedure adopted by the Commission satisfied 
the requirements of Section 4(e) and that since that Section 
did not dictate a trial-type hearing, the specifications of the 
Administrative Procedure Act were not called into play. 
Finally, it is plain that Section 1.20 of our Rules of Prac- 
tice and Procedure was intended to govern only ‘‘hearings 


35 U.S.C. § 1004, 1006. 
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for the purpose of taking evidence’’* and not to preclude 
an argument-type procedure such as the one herein fol- 
lowed. 


It is important to note that Pan American has not sug- 
gested what additional evidence, if any, it would have 
sought to introduce or elicit had it been given a chance to 
examine or cross-examine witnesses. 
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Moreover, it has not attempted to explain in what respect 
the procedure we adopted impeded it from bringing all rele- 
vant facts to our attention or from challenging the facts 
alleged or evidence adduced by other parties. After care- 
ful study of Pan American’s application for rehearing, 
together with its statement of position and other documents 
of record filed prior to the March 5 order, the nearest ap- 
proximation we find to a disputed issue of fact is the ques- 
tion whether Pan American owed United Fuel a contractual 
duty to protest the Louisiana tax. This question, however, 
was entirely immaterial, for the Commission’s decision to 
require refunds was not based in any way upon contractual 
considerations. On the contrary, we expressly declared in 
our March 5 order that ‘‘having decided on other grounds 
to order refunds, we deem it unnecessary to pass upon the 
Mobile question or to construe the tax reimbursement pro- 
visions of the subject contracts.”’ 


Finally, we see no merit in the contention that the March 
5 order was not supported by adequate evidence in the rec- 
ord or by appropriate findings of fact. The facts upon 
which we relied in reaching our conclusion to order refunds, 
and the manner in whch those facts were evaluated, were 
fully set forth in the body of the March 5 order. The only 


48See Section 1.20(a) of Federal Power Commission Rules of Practice and 
Procedure. 
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respect in which the Commission is specifically alleged by 
Pan American to have defied the record is in ignoring ‘‘evi- 
dence which clearly shows the course of conduct upon which 
United Fuel and Pan American had agreed’? and refusing 
“‘to give effect to the tax payment sharing arrangement 
agreed to by United Fuel and Pan American.’’* Although, 
as noted earlier, the terms of the contract between Pan 
American and United Fuel were irrelevant to the Commis- 
sion’s decision, a word should perhaps be said about the 
“course of conduct’? from which Pan American apparently 
seeks to infer that United Fuel acquiesced in its failure to 
pay the tax under protest. There is no basis whatever in 
the record for inferring such acquiescence. A series of 
appendices attached to Pan American’s October 2, 1961 ap- 
plication for rehearing of our August 30 order discloses 
the following facts: that by letter of September 11, 1958, 
United Fuel reminded Pan American of its obligation under 
the Commission’s Order No. 206 to repay tax reimburse- 
ment amounts if the Louisiana tax were held invalid, and 
advised it to pay the tax under protest if it wished to pro- 
tect its own position; that Pan American subsequently 
deleted from the back of United Fuel’s tax reimbursement 
check, dated February 4, 1959, a restrictive endorsement 
providing that repayment would be made if the tax were 
invalidated; that by letter dated February 11, 1959, to 
United Fuel, Pan American denied any contractual obliga- 
tion to refund tax reimbursement amounts; and that by 
letter of February 13, 1959, United Fuel agreed to redraw 
its February 4 check without the original restrictive en- 
dorsement, upon the understanding that such action would 
not prejudice the rights of either party. We fail to see 
how this chain of communications can possibly be construed 
as an acquiescence by United Fuel in the position urged by 
Pan American. 


5 Application for Rehearing, at p. 11. 
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The Commission finds: 


Pan American’s application for rehearing of the Com- 
mission’s order of March 5, 1962 should be denied. 


The Commission orders: 


Pan American’s application for rehearing of the Com- 
mission’s order of March 5, 1962 is hereby denied. 


By the Commission. Commissioner Woodward not partici- 
pating. 
J. H. Gurrme, 
Joseph H. Gutride, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: JosepH C. Swrpier, Chairman; 
Howarp Morcay, L. J. O’Connor, JR., Coartes R, Ross and 
Harotp C. Woopwarp. 


Docket Nos. G-15546, et al.*, G-161235, et al.** 


Order Denying Applications for Rehearing and Granting 
Extension of Time 


(Issued April 26, 1962) 


By companion orders issued March 5, 1962, in Texaco 
Inc., et al., Docket Nos. G-15546, et al. and Arkansas Louisi- 


* As noted in Appendix A hereof under columns entitled ‘‘Docket Nos.’’ 
and ‘‘ Applicants.’’ 

** The Docket Nos. hereby designated are Tennessee Gas Transmission Com- 
pany, G-15567; Olin Gas Transmission Corporation, G-15695 ; Mississippi River 
Fuel Corporation, G-15880; and Mississippi River Fuel Corporation, G-16468, 
In each of these dockets the applicant for rehearing is Southern Natural Gas 
Company, the purchaser. 
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ana Gas Company, et al., Docket Nos. G-16125, et al., the 
Commission disposed of more than 400 proceedings, includ- 
ing those listed above, involving rate increases based upon 
the additional gathering tax of 1¢ per Mef imposed by the 
State of Louisiana and later invalidated by the Louisiana 
courts. In certain of these proceedings, the March 5 order ? 
directed producers to refund tax-reimbursement amounts 
collected from Transcontinental Gas Pipeline Corporation 
(Transco), Texas Gas Transmission Corporation (Texas 
Gas) and United Fuel Gas Company (United Fuel). In the 
remaining dockets, the Commission declined to order re- 
funds on the ground that the purchasers, by neglecting to 
file timely petitions for intervention or applications for 
rehearing of the order of May 29, 1961,* had allowed their 
rights to expire. Timely applications for rehearing of the 
March 5 order have 
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been filed in the above dockets by producers who were or- 
dered to make refunds and by direct and secondary pur- 
chasers to whom refunds were denied. 


In support of their applications, the producers advance 
various contentions to the effect that under Section 19 of 
the Natural Gas Act the Commission lacked jurisdiction to 
reconsider or disturb the finality of the May 29 order. In 
addition, some argue that they were deprived of the trial- 
type hearing allegedly required by the Administrative Pro- 
cedure Act, the Natural Gas Act, and the Commission’s 

1The Texaco order pertained to sales of gas by independent producers to 
Pipeline companies; the Arkansas Louisiana order pertained to field sales by 
Pipeline companies. 


2 The term ‘‘March 5 order,’’ as used herein, shall refer to the order issued 
in Docket Nos, G-15546, et al. 


3 By that order, the Commission limited the producers’ refund obligation to 
amounts recovered by the producers from the State of Louisiana. 
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regulations. Finally they challenge the merits of our deci- 
sion to order refunds, urging among other things, that the 
1958 suspension orders, construed in the light of contempo- 
rancous certificate orders and letters from the Commission 
to the Louisiana Collector of Revenue, did not impose a re- 
fund obligation upon producers who elected not to protest 
the tax; that there were valid business reasons for declin- 
ing to pay under protest; that the Commission erred in 
assuming that producers could protest the tax without be- 
ing forced to initiate litigation; and that the Commission 
ignored the possibility that the refunded amounts might 
constitute a windfall to the pipelines. 


With regard to the finality of the May 29 order and the 
adequacy of the hearing procedure, substantially all of the 
contentions set forth in the applications were considered 
by the Commission in its prior deliberations and were an- 
swered either in its order of March 4 or its order of April 
13 denying an application for rehearing filed in certain pro- 
ceedings by Pan American Petroleum Corporation.* One 
point, however, merits further comment. Several of the 
producers urge that since the May 29 order was itself issued 
upon reconsideration of a prior order, it was immune to 
further reconsideration by the Commission. As authority 
for this view they rely upon Trunkline Gas Company et al., 
Docket Nos. G-15394 et al., 21 FPC 394 (1959) and Houston, 
Texas Gas and Oil Corporation, Docket No. G-9262, 17 FPC 
542 (1957). Neither of the cited cases, however, is ap- 
posite. In Trunkline, the Public Service Commission of 
New York (PSC) applied for rehearing of an order deny- 
ing it intervention. The Commission granted rehearing, 
but later declined on the merits to accord PSC the requested 
status of an intervener. When PSC filed a second applica- 
tion for rehearing, substantially identical in aim and con- 


4The dockets in which Pan American sought rehearing were Nos. G-15641, 
G-15650, G-15780, G-16065, G-16066, and G-16067. 
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tent with its first, the Commission ruled it out of order. In 
Houston, the Commission’s Secretary rejected the tender of 
an application for rehearing addressed to an order which 
itself had denied a similar application filed by the same 
party. Thus, the principle for which these cases stand is 
that where the Commission has responded negatively to an 
application for rehearing, either by denying the applica- 
tion itself or by deciding against the applicant upon recon- 
sideration of the 
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merits, the disappointed party’s proper recourse is to peti- 
tion for judicial review, not to importune the Commission 
with a further application. That principle, however, has no 
bearing upon the present proceedings, since the applica- 
tions for rehearing of the May 29 order were the only ones 
to be filed by the three purchasers involved. Moreover, 
inasmuch as none of these purchasers was aggrieved by 
the order of February 21, 1961, it is difficult to see how they 
could properly have sought rehearing at any earlier stage. 
The only real question, therefore, is whether the attempt 
by Texas Gas to intervene in the proceedings subsequent to 
May 29 was still timely.* On this point we adhere to the 
conclusion expressed in our March 5 order. It should be 
emphasized that until April 14, 1961, when the Commis- 
sion granted applications for rehearing filed by producers 
in thirteen of the sixty-one dockets involving sales to Texas 
Gas,* there was no reason to suspect that the producers’ 
refund obligation would even be disputed. It might, per- 
haps, have been prudent for Texas Gas to seek intervention 
immediately thereafter in those proceedings which had been 


5 Transco had sought intervention, and United Fuel had been admitted as 
an intervener, prior to the May 29 order. 


6 The dockets referred to are those which are included both in Appendix B 
and Appendix E of the March 5 order. 
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reopened by the April 14 order. However, in view of the 
fact that the Commission did not issue its customary notice 
fixing a time for intervention, invite statements of position, 
or otherwise establish procedures for litigating the refund 
issue, we do not believe that Texas Gas should be deemed 
to have forfeited its right to make its voice heard in these 
proceedings merely because it did not come forward prior 


to May 29. 


On the merits of the refund question, the Union Oil Com- 
pany of California (Union), one of the producer applicants, 
raises the only consideration not dealt with in our March 5 
order. Union charges the Commission with having ignored 
the settled principle of restitution that a buyer can recover 
from his seller the amount of an invalid tax included as a 
separable component of the purchase price only if (i) the 
seller has been reimbursed by the taxing authorities and 
(ii) the refund will not unjustly enrich the buyer. As to 
the first of these two conditions, it must be noted that in 
the cases relied upon by Union the only non-contractual 
basis upon which the sellers’ refund obligation could be 
predicated was that of unjust enrichment. In the instant 
proceedings, however, the producers’ refund obligation is 
derived from suspension orders issued by this Commission 
in furtherance of its regulatory objectives under the Nat- 
ural Gas Act. The purpose of the suspension orders was 
not merely to prevent the unjust enrichment of the pro- 
ducers, but also and primarily to 
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insure that the customers would not be forced to pay a rate 
which included the amount of an invalid tax. Admittedly, 
if there had been no way by which the producers could have 
recouped from the State of Louisiana the amounts required 
to be refunded to their customers, we would have a different 
question. Procedures for obtaining a tax refund did exist, 
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however, and the fact that some of the producers elected 
not to avail themselves of these procedures, and thus can- 
not at this late date be made whole, is not a sufficient rea- 
son to inflict upon their customers the burden of an invalid 
and readily avoidable tax. 


The second branch of Union’s argument is that the Com- 
mission, in considering the equities, failed to take into ac- 
count the possibility that the refunds might be a windfall 
to the recipient pipelines. The fact is, however, that before 
issuing the March 5 order, the Commission took steps to 
verify that its action would not yield a windfall. The rec- 
ords of the Commission confirm representations made by 
Transco in these proceedings to the effect that the increased 
costs attributable to the gathering tax were never passed 
on in the form of higher rates. Having absorbed the tax, 
Transco will not be unjustly enriched if it is allowed to 
retain the amounts refunded to it pursuant to our March 
5 order. In Docket No. G-16316, United Fuel filed for a 
rate increase reflecting the increase in its tax-reimburse- 
ment obligations triggered by the Louisiana tax. The Com- 
mission permitted the rate to become effective subject to 
refund, as of September 23, 1958. Thus, the portion of the 
tax allocable to the period August 1, 1958 to September 23, 
1958 was absorbed by the company. By order of Septem- 
ber 15, 1960 in Docket No. G-16316,’ the Commission ap- 
proved a settlement agreement, the effect of which will be 
to require United Fuel to pass on to its wholesale customers 
their proportionate share of any refunds received by United 
Fuel under the March 5, 1962 order. In Docket No. G-16405, 
Texas Gas increased its rates, effective October 1, 1958, 
to cover its additional tax-reimbursement expenses. The 
costs allocable to the preceding two-month period were ab- 
sorbed by the company. By order issued October 30, 1959, 


7 United Fuel Gas Company, 24 FPC 467 (1960). 
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the Commission approved termination of the above docket 
on condition that Texas Gas refund to each of its customers 
whose rates were increased, the applicable portion of any 
refunds received by Texas Gas from its suppliers in the 
event that the gathering tax should be held invalid. In 
light of the above circumstances, it is clear that none of 
the pipelines entitled the above refunds in accordance with 
the March 5 order will be unjustly enriched thereby. 
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The contention chiefly relied upon by the purchasers in 
their applications is that the March 5 order, insofar as it 
denied to some purchasers the relief it granted to others, 
was inconsistent with the approach adopted in the May 
29, 1961 order, which was applied uniformly to all dockets, 
not merely those in which the producers had sought rehear- 
ing of the February 21, 1961 order. It is our view, however, 
that the swa sponte action involved in the May 29 order was 
significantly different in character from that which would 
now be required were we to grant refunds in all dockets. 
The avowed purpose of our earlier order was to qualify the 
producers’ refund obligation in conformity with what was 
stated to be the Commission’s subjective intent at the time 
it issued its original suspension orders, as well as the order 
of February 21, 1961. The modification of the February 
21 order can thus be viewed as an effort to rectify the omis- 
sion of an intended provision. As such it falls within a 
category of sua sponte action which the Supreme Court has 
held to be proper. A sua sponte order directing refunds 
to all purchasers could not be similarly justified. 


Other arguments, too numerous for meaningful treat- 
ment herein, are contained in the purchasers’ applications. 


8 American Trucking Associations, Inc. v. Frisco Transportation Company, 
358 U.S. 133 (1958). 
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All such arguments have been considered by the Commis- 
sion and found to be without merit. 


The application for rehearing filed by producer Sun Oil 
Company (Sun) is accompanied by an application to stay 
the effectiveness of ordering paragraphs (A), (B), and (C) 
of the March 5 order for a period of sixty days after final 
Commission action on Sun’s application for rehearing and 
until final disposition of any petition for judicial review. 
Sun advises that in Docket Nos. G-15632 and G-15768, in- 
volving sales to Transco, it has already filed a petition for 
review of the March 5 order in the Court of Appeals for 
the District of Columbia Circuit. For reasons stated in 
our order of April 13, 1962, granting Pan American Pe- 
troleum Corporation an extension of time for compliance, 
we propose to extend the time within which Sun must com- 
ply with ordering paragraphs (A) and (C) of the Commis- 
sion’s March 5 order, for a period ending 30 days after con- 
clusion of judicial review of that order in Docket Nos. 
G-15632, G-15633, G-15743, and G-15768. The extension is 
conditional, however, upon the payment by Sun to its cus- 
tomers Transco, United Fuel, and Texas Gas of interest, 
at a rate of 7% upon the amounts required to be refunded, 
for the period commencing on the 91st day after issuance 
of the order of March 5. 
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The Commission finds: 


(1) The applications filed in the instant dockets for re- 
hearing of the Commission’s order of March 5, 1962 should 
be denied. 


(2) There is good cause for extending the time within 
which Sun must comply with the requirements of ordering 


9 Pan American Petroleum Corporation, Docket No. G-15641, Pan American 
Petroleum Corporation (Operator), et al., Docket Nos. G-15650, G-15780. 
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paragraphs (A) and (C) of our order of March 5, 1962, 
for a period ending 30 days after conclusion of judicial re- 
view of that order in Docket Nos. G-15632, G-15633, G- 
15743, and G-15768, respectively. 


(3) It is just and reasonable and in the public interest 
that Sun be required to pay its customers Transco, United 
Fuel, and Texas Gas interest, at a rate of 7% upon the 
amounts required to be refunded, for the period commenc- 
ing on the 91st day after the issuance of our March 5 order. 
The Commission orders: 


(A) The applications filed in the instant dockets for re- 
hearing of the Commission’s order of March 5, 1962 are 
hereby denied. 


(B) The time within which Sun must comply with or- 


dering paragraphs (A) and (C) of the Commission’s order 
of March 5, 1962, insofar as applicable to Docket Nos. G- 


15632, G-15633, G-15743, and G-15768, respectively, is ex- 
tended for a period ending 30 days after conclusion of 
judicial review of that order in each of those respective 
dockets. 


(C) Sun shall pay Transco, United Fuel, and Texas Gas 
interest, at a rate of 7% upon the amounts to be refunded, 
for the period commencing on the 91st day after issuance 
of the March 5, 1962 order. 


(D) The time within which Transco, United Fuel, and 
Texas Gas must comply with ordering paragraphs (B) and 
(D) of the March 5, 1962 order, insofar as applicable to 
Docket Nos. G-15632, G-15633, G-15743, and G-15768, re- 
spectively, is extended for a period ending 60 days after 
the conclusion of judicial review of that order in each 
of those respective dockets. 


(E) The preceding paragraphs (B) through (D) hereof 
shall not be deemed operative with respect to Docket Nos. 
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G-15633 and G-15743 unless and until Sun shall have filed a 
petition for review therein. Thus, if within 90 days after 
the issuance of the March 5 order, Sun shall neither have 
complied with ordering paragraphs (A) and (C) thereof 
nor petitioned for review, it shall be deemed in default. In 
the event that Sun’s pending 
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petition for review in Docket Nos. G-15632 and G-15768 
are dismissed on grounds of prematurity and that no fur- 
ther petitions for review are filed therein within the time 
limit prescribed by Section 19(b) of the Natural Gas Act, 
the preceding paragraphs (B) and (D) hereof shall be 
deemed inoperative and of no effect. 

By the Commission. 


Gorpon M. Grant, 
[Szau] Gordon M. Grant, 
Acting Secretary. 
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(Applicants and Docket Nos. designated by ‘‘*’’ in caption 
of this order) 
Docket 
Numbers Applicants 
* * es * e se . 
Long Island Lighting Company 
Philadelphia Electric Company 
The United Gas Improvement Company 


*- * ° * . * * ° es 


G-15632, G-15633, 


G-15743, 

_ * 

G-15768, 

e s ° * ° * * * e e 

G-15596, G-15721 Phillips Petroleum Company 

G-15597, G-15752 Phillips Petroleum Company (Opera- 
tor), et al. 


* * es * s Sd * ° e * 


G-15632, G-15633, G-15743, G-15768 Sun Oil Company 


@-15546, G-15547, G-15548, G-15680, G-15739 Texaco, Ine. 

G-15846, a lk G-16074 Union Oil Company of Cali- 
ornia 

G-15833, G-16023 Union Texas Petroleum, Division of 
Allied Chemical Corporation 
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LETTER OF TRANSMITTAL 
June 27, 1958 
Notice Rexative to Pan American PErroteum Corpora- 
tion FPC Gas Rate Scuepute No. 174 (Pan AMERICAN 
Contract No. 35,321) Cuurca Porst Frevp, Acap1a 
ParisH, Lovisiana. 


Supplement No. 9 to FPC Gas Rate Schedule No. 174 


Secretary 
Federal Power Commission 
Washington 25, D. C. 


Dear Sir: 


1. Subject to all of the reservations set out in the applica- 
tion for a Certificate of Public Convenience and Necessity 
in FPC Docket No. G-3209 and in the original filing of the 
above described contract as a Rate Schedule and while de- 
nying that it is a natural gas company under the Natural 
Gas Act, or that it is subject to the jurisdiction of the Com- 
mission with respect to the transaction described herein, 
Pan American Petroleum Corporation (Pan American), 
as an independent producer, pursuant to Section 154.94 of 
the Commission’s Regulations under the Natural Gas Act, 
hereby gives notice to be effective AUGUST 1, 1958, to the 
Federal Power Commission and to the public of the effec- 
tiveness of a change in the price with respect to the sale 
of gas under the above-identified Gas Rate Schedule. 


2. This notice is solely to reflect the change in price occur- 
ring by reason of the imposition upon applicant of the 1¢ 
per mef increase in the Louisiana gas gathering tax, im- 
posed under House Bill 303, Acts, Louisiana Legislature, 
1958, Act No. 8, and which increased tax is effective August 
1, 1958. 
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EXHIBIT A 


Pan AmericaN Petroteum Corporation Coytract No. 35,321 FPC Gas 
Rate Scuepue No. 174, Caurca Porst anp Norta West Brancy 
Frevps, Comparative STaTEMENT oF SaLes VotumEs axp REVENUE 
Sgowine Errecr or Increase 1x Lovistana Gas Gatuertne Tax 
RempurseMeNT Resutting From Increase rx Lovistaxa Gas 
Garuerine Tax Errectrve Avcust 1, 1958 


Before Increase After Increase 
in Price in Price 


Volume Volume 
(15,0254 Revenue (15,025#) Revenue 
a a a a ha 


PRECEDING 8-1-58 
1957 August 243,378 $ 44,294.80 243,378 $ 46,120.13 
September 202,525 36,859.55 202,525 38,378.49 
October 267,236 48,636.95 267,236 50,641.22 
November 300,934 54,769.99 300,934 57,026.99 
December 359,803 65,484.15 359,803 68,182.67 
1958 January 324,568 59,071.38 324,568 61,505.64 
324,806 59,114.69 324,806 61,550.74 
326,777 59,473.41 326,777 61,924.24 
269,208 48,995.86 269,208 51,014.92 
May 322,241 58,647.86 322,241 61,064.67 
June (Estimated) 339,000 61,698.00 339,000 64,240.50 
July (Estimated) 350,300 63,754.60 350,300 66,381.85 


Total 3,630,776 $660,801.24 3,630,776 $688,032.06 
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Before Increase After Increase 
in Price in Price 


Volume Volume 
(15,025#) Revenue (15,0254) Revenue 


Succeepine 8-1-58 
(Estimated) 

1958 August 350,300 $ 63,754.60 350,300 $ 66,381.85 
September 339,000 61,698.00 339,000 64,240.50 
October 350,300 63,754.60 350,300 66,381.85 
November 339,000 61,698.00 339,000 64,240.50 
December 350,300 63,754.60 350,300 66,381.85 
January 350,300 63,754.60 350,300 66,381.85 
February 316,400 57,584.80 316,400 59,957.80 
March 350,300 63,754.60 350,300 66,381.85 
April 339,000 61,698,00 339,000 64,240.50 
May 350,300 63,754.60 350,300 66,381.85 
June 339,000 61,698.00 339,000 64,240.50 
July 350,300 63,754.60 350,300 66,381.85 


Total 4,124,500 $750,659.00 4,124,500 $781,592.75 


Estimated volumes based upon contract daily delivery volume of 11,300 MCF. 


The foregoing volumes and revenues include the approximate interests of co- 
owners as set forth below. 


Pan American Petroleum Corporation 98% 
All other co-owners 2% 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. KuyKenpau, Chair- 

man; Winuiusm R. Connoie and Artuur Kune. 
Docket No. G-15650 
In the Matter of: 

Pay American Petroueum Corporation (Operator), et al. 
Order for Hearing, Suspending Proposed Change in Rate and 
Allowing Increased Rate to Become Effective 
(Issued July 31, 1958) 

Pan American Petroleum Corporation (Operator), e¢ al. 
(Respondent), on July 1, 1958, tendered for filing a pro- 
posed change in its presently effective rate schedule for 
sales of natural gas subject to the jurisdiction of the Com- 
mission. The proposed change, which constitutes an in- 
creased rate and charge, is contained in the following desig- 
nated filing: 


Description: 


Purchaser: 
Rate Schedule 
Designation: 
Effective Date:* 
Notice of Change, dated June 27, 
1958 
United Fuel Gas Company 
Supplement No. 9 to Respondent’s 
FPC Gas Rate Schedule No. 174 


August 1, 1958 
DC-22 


1 The stated effective date is that date proposed by Respondent. 
224 
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The increased rate and charge so proposed is intended to 
reflect (in whole or in part) the additional ‘‘excise, license, 
or privilege tax’’ of one cent per Mef levied by the State 
of Louisiana pursuant to Act No. 8 of 1958 (House Bill 
No. 303), as approved on June 16, 1958, amending Title 47 
of the Louisiana Revised Statutes of 1950. The Commis- 
sion is advised that litigation is being instituted to chal- 
lenge the constitutionality of the said Act No. 8 of 1958. 
In consideration of this fact, and in order to assure ap- 
propriate refund in the event said Act No. 8 of 1958 should 
be declared unconstitutional or otherwise held invalid by 
final judicial decision, it is deemed advisable to suspend 
the said proposed increased rate and charge until August 2, 
1958, and thereafter to permit it to become effective as of 
that date; provided, that within 20 days from the date of 
this order Respondent shall file with the Secretary of the 
Commission an appropriate undertaking to assure such 
refund as may be ordered. 


The Commission finds: 


(1) It is necessary and proper in the public interest and 
to aid in the enforcement of the provisions of the Natural 
Gas Act that the Commission enter upon a hearing concern- 
ing the lawfulness of the said proposed change, and that 
the above-designated supplement be suspended and the use 
thereof deferred as hereinafter ordered. 


(2) It is necessary and proper in the public interest in 
carrying out the provisions of the Natural Gas Act that 
Respondent’s proposed increased rate be made effective as 
hereinafter provided and that Respondent be required to 
file an undertaking as hereinafter ordered and conditioned. 


(963) 


The Commission orders: 


(A) Pursuant to the authority of the Natural Gas Act, 
particularly Sections 4 and 15 thereof, the Commission’s 
Rules of Practice and Procedure, and the Regulations un- 
der the Natural Gas Act [18 CFR, Chapter I], a public 
hearing be held upon a date to be fixed by notice from the 
Secretary concerning the lawfulness of the proposed in- 
creased rate and charge contained in the above-designated 
supplement to Respondent’s FPC Gas Rate Schedule. 


(B) Pending such hearing and decision thereon, said sup- 
plement be and it hereby is suspended and the use thereof 
deferred until August 2, 1958, and until such further time 
as it is made effective in the manner hereinafter prescribed. 


(C) The rate, charge, and classification set forth in the 
above-designated supplement to Respondent’s FPC Gas 
Rate Schedule shall be effective as of August 2, 1958: Pro- 
vided, however, That within 20 days from the date of this 
order, Respondent shall execute and file with the Seeretary 
of the Commission the agreement and undertaking de- 
scribed in paragraph (E) below. 


(D) Respondent shall refund at such times and in such 
amounts to the persons entitled thereto, and in such man- 
ner as may be required by final order of the Commission, 
the difference between the presently effective rate and 
charge and the proposed increased rate and charge hereby 
allowed to become effective in the event the additional tax 
of one cent per Mef levied by the State of Louisiana is for 
any reason held to be invalid. Should such additional tax 
eventually be held invalid and the State of Louisiana makes 
refund, with interest, of the tax monies collected pursuant 
to the said Act No. 8 of 1958, then, and in that event, a 
propartionate part of the interest so received by the Re- 
spondent herein shall be passed on and paid to the persons 
entitled thereto at such times and in such amounts, and in 
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such manner as may be required by final order of the Com- 
mission. Respondent shall bear all costs of any such re- 
funding; shall keep accurate accounts in detail of all 
amounts received by reason of the increased rate or charge 
allowed by this order to become effective, for each billing 
period, specifying by whom and in whose behalf such 
amounts were paid; and shall report (original and four 
copies), in writing and under oath, to the Commission 
quarterly, or monthly if Respondent so elects, for each 
billing period, and for each purchaser, the billing deter- 
minants of natural gas sales to such purchasers and the 
revenues resulting therefrom, as computed under the rate 
in effect immediately prior to the date upon which the 
increased rate allowed by this order becomes effective, and 
under the rate allowed by this order to become effective, 
together with the differences in the revenues so computed. 
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(E) As a condition of this order, within 20 days from 
the date of issuance thereof, Respondent shall execute and 
file in triplicate with the Secretary of this Commission its 
written agreement and undertaking to comply with the 
terms of paragraph (D) hereof, signed by a responsible 
officer of the corporation, evidenced by proper authority 
from the board of directors, and accompanied by a certifi- 
eate showing service of copies thereof upon all purchasers 
under the rate schedule involved, as follows: 


Agreement and Undertaking of 

to Comply with the Terms and Conditions of Para- 
graph (D) of Federal Power Commission’s Order 
Making Effective Proposed Rate Changes 


In conformity with the requirements of the order 
issued , 1n Docket No. G- 5 


hereby agrees and undertakes to comply with the terms 
and conditions of paragraph (D) of said order, and 
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has caused this agreement and undertaking to be ex- 
ecuted and sealed in its name by its officers, thereupon 
duly authorized in accordance with the terms of the 
resolution of its board of directors, a certified copy of 
which is appended hereto this 


Secretary 


Unless Respondent is advised to the contrary within 15 
days after the date of filing such agreement and undertak- 
ing, the agreement and undertaking shall be deemed to have 
been accepted. 


(F) If Respondent shall, in conformity with the terms 
and conditions of paragraph (D) of this order, make the 
refunds as may be required by order of the Commission, 
the undertaking shall be discharged; otherwise, it shall re- 
main in full force and effect. 


(G) Neither the supplements hereby suspended nor the 
rate schedules sought to be altered thereby shall be changed 
until the period of suspension has expired, unless otherwise 
ordered by the Commission. 


(H) Interested State commissions may participate as 
provided by Sections 1.8 and 1.37 (f) of the Commission’s 
Rules of Practice and Procedure [18 CFR 1.8 and 1.87 (f)]. 
By the Commission. 


J. H. Gurrme, 
Joseph H. Gutride, 
Secretary. 
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Aug. 13, 1958 
Agreement and Undertaking of Pon American Petroleum Corpo- 
ration to Comply With the Terms and Conditions of Para- 
graph (D) of Federal Power Commission’s Order Making 
Effective Proposed Rate Changes 


In conformity with the requirements of the order issued 
July 31, 1958, in Docket No. G-15,650, Pan American Pe- 
troleum Corporation hereby agrees and undertakes to com- 
ply with the terms and conditions of paragraph (D) of said 
order, and has caused this agreement and undertaking to be 
executed and sealed in its name by its officers, thereupon 
duly authorized in accordance with the terms of the resolu- 
tion of its Board of Directors, a certified copy of which is 
appended hereto this 13th day of August, 1958. 


Pan American PErroteuM 
CorPoRATIon 


By /s/ Wurrney M. Exts, 
Vice President 


Attest: 
Original Signed: 
A. W. Bounns, 
Assistant Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. KuyKenpaui, Chair- 
man; Frepertck Srveck, Wiuram R. Connore, ARTHUR 
Kuve and Joun B. Hussey. 


Dockets Nos. G-14730, G-15650, G-15780 


In the Matters of 
Pax AMERICAN PETROLEUM CorporaTion, (OPERATOR), et al. 


* ° e * * e * * ° Sd 


Pan AMERICAN PETROLEUM CorporaTIoN, (OPERATOR), e¢ al. 


* * ° * * e * * ° * 


Pan American Perroteum Corporation, (OPERATOR), et al. 


Order Permitting Intervention 
(Issued December 12, 1958) 


On August 19, 1958, United Fuel Gas Company filed peti- 
tions to intervene in the above named proceeding,’ reciting 
that it has a substantial 
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interest in these proceedings as a purchaser of natural gas 
from the parties in the above named proceedings under the 
schedules involved. 


The Commission finds: 


The participation of United Fuel Gas Company in these 
proceedings may be in the public interest. 


1 This order does not provide for the consolidation for hearing for disposi- 
tion of the several matters covered herein, nor should it be so construed, 
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The Commission orders: 


United Fuel Gas Company is hereby permitted to be- 
come an intervener in each of the above named proceedings, 
subject to the rules and regulations of the Commission: 
Provided, however, that the participation of such inter- 
vener shall be limited to matters affecting assorted rights 
and interests specifically set forth in the petitions to inter- 
vene: and Provided, further, that the admission of such 
intervener shall not be construed as recognition by the 
Commission that it might be aggrieved because of any order 
or orders of the Commission entered in these proceedings. 


By the Commission. 
J. H. Gurrme, 
Joseph H. Gutride, 
Secretary. 


1137 
LETTER OF TRANSMITTAL 
June 27, 1958 


Notice RELAtIve To Pan AMERICAN PETROLEUM CORPORATION 
FPC Gas Rare Scuepute No. 173 (Pan AMERICAN Con- 
tract No. 33,320) Sourn Pecan Lake, Litrte Prcay 
Laxe, Laxe Saxp & Mansy Istanp Frevps, Cameron 
ParisH, Louisiana. 


Supplement No. 10 to FPC Gas Rate Schedule No. 173 


Secretary 
Federal Power Commission 
Washington 25, D. C. 


Dear Sir: 


1. Subject to all of the reservations set out in the ap- 
plication for a Certificate of Public Convenience and Neces- 
sity in FPC Docket No. G-3216 and in the original filing of 
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the above described contract as a Rate Schedule and while 
denying that it is a natural gas company under the Natural 
Gas Act, or that it is subject to the jurisdiction of the 
Commission with respect to the transaction described here- 
in, Pan American Petroleum Corporation (Pan American), 
as an independent producer, pursuant to Section 154.94 of 
the Commission’s Regulations under the Natural Gas Act, 
hereby gives notice to be effective AUGUST 1, 1958, to the 
Federal Power Commission and to the public of the effec- 
tiveness of a change in the price with respect to the sale 
of gas under the above-identified Gas Rate Schedule. 


2. This notice is solely to reflect the change in price oc- 
curring by reason of the imposition upon applicant of the 
1¢ per mef increase in the Louisiana gas gathering tax, im- 
posed under House Bill 303, Acts, Louisiana Legislature, 
1958, Act No. 8, and which increased tax is effective August 
1, 1958. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. KuyKenpaty, Chair- 
man; Wituiam R. Connoue and Artur Kine. 


Docket No. G-15780 
In the Matter of: 


Paw American Perroteum Corporation (OpERaToR), e¢ al. 


Order for Hearing and Suspending Proposed Change in Rate 
(Issued July 31, 1958) 
Pan American Petroleum Corporation (Operator) et al., 
(Pan American) on July 1, 1958, tendered for filing a pro- 


posed change in its presently filed rate schedule for the 
sale of natural gas subject to the jurisdiction of the Com- 
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mission. The proposed tender, which constitutes an in- 
creased rate and charge, is contained in the following desig- 
nated filing: 


Description: 


Purchaser: 
Rate Schedule 


Designation: 


Effective Date: 
Notice of Change, dated June 27, 


1958 


United Fuel Gas Company 

Supplement No. 10 to Pan Amer- 
ican’s FPC Gas Rate Schedule 
No. 173 

August 1, 1958? 


The instant Notice of Change reflects in whole or in part 
the effect of the Louisiana State Gathering Tax which is 
stated to be effective as of August 1, 1958. The use of Sup- 
plement No. 9 to Pan American’s FPC Gas Rate Schedule 
No. 173 was deferred by order of the Commission dated 
March 26, 1958 at Docket No. G-14730. 


The increased rate and charge here proposed has not 
been shown to be justified, and may be unjust, unreason- 
able, unduly discriminatory, or preferential, or otherwise 
unlawful. 


The Commission finds: 


It is necessary and proper in the public interest and to 
aid in the enforcement of the provisions of the Natural Gas 


1 The stated effective date is the effective date proposed by Pan American. 
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Act that the Commission enter upon a hearing concerning 
the lawfulness of the said proposed change, and that Sup- 
plement No. 10 to Pan American’s FPC Gas Rate Schedule 
No. 173 be suspended and the use thereof deferred as here- 
inafter ordered. 
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The Commission orders: 


(A) Pursuant to the authority of the Natural Gas Act, 
particularly Sections 4 and 15 thereof, the Commission’s 
Rules of Practice and Procedure, and the Regulations un- 
der the Natural Gas Act (18 CFR, Chapter I), a public 
hearing be held upon a date to be fixed by notice from the 
Secretary concerning the lawfulness of the proposed in- 
creased rate and charge contained in Supplement No. 10 
to Pan American’s FPC Gas Rate Schedule No. 173. 


(B) Pending such hearing and decision thereon, said sup- 
plement be and it is hereby suspended and the use thereof 
deferred until the date upon which Supplement No. 9 to 
Pan American’s FPC Gas Rate Schedule No. 173 is made 
effective in the manner prescribed by the Natural Gas Act, 
or until August 2, 1958, whichever is later. 


(C) Neither the supplement hereby suspended nor the 
rate schedule sought to be altered thereby shall be changed 
until this proceeding has been disposed of or until the pe- 
riod of suspension has expired, unless otherwise ordered by 
the Commission. 

(D) Interested State commissions may participate as 
provided by Sections 1.8 and 1.37 (f) of the Commission’s 
Rules of Practice and Procedure (18 CFR 1.8 and 1.37 (f)). 


By the Commission. 


J. H. Gurr, 
Joseph H. Gutride, 
Secretary. 
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Agreement and Undertaking of Pan American Petroleum Corpo- 
ration to Comply With the Terms and Conditions of Para- 
graph (B) of Federal Power Commission’s Order Making 
Effective Proposed Rate Changes 


In conformity with the requirements of the order issued 
November 3, 1958, in Docket No. G-15,780, Pan American 
Petroleum Corporation hereby agrees and undertakes to 
comply with the terms and conditions of paragraph (B) of 
said order, and has caused this agreement and undertaking 
to be executed and sealed in its name by its officers, there- 
upon duly authorized in accordance with the terms of the 
resolution of its Board of Directors, a certified copy of 
which is appended hereto this 14th day of November, 1958. 


Pan AMERICAN PETROLEUM 
CorPoRaTIon 


By C. F. Bgororp, 


Vice President. 
Attest: 
Kart R. GotpsmirH, 
Secretary. 
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LETTER OF TRANSMITTAL 


July 31, 1958 


Notice Reuative To Pan AMERICAN PETROLEUM CORPORATION 
FPC Gas Rate Scuepute No. 39 (Pay American Con- 
tracr No. 15,988, Norrueast Lisson Frevp, CuaIBoRNE 
ParisH, Lovisiana. 


Supplement No. 10 to FPC Gas Rate Schedule No. 39 


Secretary 
Federal Power Commission 
Washington 25, D. C. 


Dear Sir: 


This filing is made subject to all of the reservations set 
out in the application for a Certificate of Public Conven- 
ience and Necessity in FPC Docket No. G-4756 and in the 
original filing of the above described contract as a Rate 
Schedule. Pan American denies that it is a natural gas 
company under the Natural Gas Act, or that it is subject 
to the jurisdiction of the Commission with respect to the 
transaction referred to herein but in compliance with the 
regulations of the Commission submits this notice of a 
change in price. 


Pursuant to Order No. 206 issued by the Commission on 
July 11, 1958, the following is submitted: 


1. This filing is submitted pursuant to Commission Or- 
der No. 206 to reflect 87.5% reimbursement of the 
additional Louisiana gas gathering tax of one cent 
(1¢) per MCF effective August 1, 1958, levied by 
Act No. 8 of 1958 of the State of Louisiana (House 
Bill No. 303). 
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. Such reimbursement is provided by Section VIII of 
the contract dated 2-1-49 between Pan American Pe- 
troleum Corporation and Hassie Hunt Trust on file 
with the Commission and designated Pan Amer- 
ican’s FPC Gas Rate Schedule No. 39. 


. A copy of this filing was served on the buyer as re- 
quired by the Commission’s Regulations on July 
31, 1958. 
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. Comparison of prices prior to and subsequent to 
such change in price (Cents per MCF) at 15.025 
psia: 


Tax 
Base Price Reimbursement Total Price 
Date Per MCF per MCF per MCF 


July 31, 1958 13.8456 1.00 14.8456 


August 1, 1958 13.8456 1.875 15.7206 
Sales for 12 months ended April 30, 1958 378,641 
MCF. 
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UNITED STATES OF AMERICA 


FEDERAL POWER COMMISSION 


Before Commissioners: Frederick Stueck, Acting Chair- 
man; William R. Connole and John B. Hussey. 


In the Matters of Docket Nos. 
The Atlantic Refining Company G-16033 
* * * * * * * a 


Pan American Petroleum Corporation G-16065 
Pan American Petroleum Corporation 
(Operator), et al. G-16067 


* * e * * * * * * * 


Order for Hearings, Suspending Proposed Changes in Rates, 
and Allowing Increased Rates to Become Effective 


(Issued August 21, 1958) 


The proposed changes hereinafter designated, which 
constitute increases of the rates and charges in presently 
effective rate schedules for sales of natural gas subject to 
the jurisdiction of the Commission, have been tendered for 
filing by the persons named above (Respondents). Re- 
spondents, in each instance, proposed August 1, 1958, as 
the effective date of the changes. 
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The increased rates and charges proposed are intended 
to reflect (in whole or in part) the additional ‘‘excise, 
license, or privilege tax’’ of one cent per Mef levied by the 
State of Louisiana pursuant to Act No. 8 of 1958 (House 
Bill No. 303), as approved on June 16, 1958, amending Title 
47 of the Louisiana Revised Statutes of 1950. The Com- 
mission is advised that litigation is being instituted to 
challenge the constitutionality of the said Act No. 8 of 
1958. In consideration of this fact, and in order to assure 
appropriate refunds in the event said Act No. 8 of 1958 
should be declared unconstitutional or otherwise held in- 
valid by final judicial decision, it is deemed advisable to 
suspend the said proposed increased rates and charges until 
August 2, 1958, and thereafter to permit them to become 
effective as of that date; provided, that within 20 days from 
the date of this order each Respondent shall file with the 
Secretary of the Commission an appropriate undertaking 
to assure such refund as may be ordered. 


The Commission finds: 


(1) It is necessary and proper in the public interest and 
to aid in the enforcement of the provisions of the Natural 
Gas Act that the Commission enter upon hearings concern- 
ing the lawfulness of each of the said proposed changes, and 
that the supplements herein designated be suspended and 
the use thereof deferred as hereinafter ordered. 


(2) It is necessary and proper in the public interest in 
carrying out the provisions of the Natural Gas Act that 
Respondents’ proposed increased rates be made effective 
as hereinafter provided and that each Respondent be re- 
quired to file an undertaking as hereinafter ordered and 
conditioned. 


(1318) 
The Commission orders: 


(A) Pursuant to the authority of the Natural Gas Act, 
particularly Sections 4 and 15 thereof, the Commission’s 
Rules of Practice and Procedure, and the Regulations 
under the Natural Gas Act (18 CFR, Chapter I), a public 
hearing be held upon a date to be fixed by notice from the 
Secretary concerning the lawfulnes of the proposed in- 
creased rates and charges contained in each of the supple- 
ments to Respondents’ FPC Gas Rate Schedules as herein 
designated. 


(B) Pending such hearings and decisions thereon, each 
of said supplements be and each is hereby suspended and 
the use thereof deferred until August 2, 1958, and until such 
further time as each is made effective in the manner herein- 
after prescribed. 


(C) The rate, charge, and classification set forth in each 
of the aforementioned supplements to Respondents’ FPC 
Gas Rate Schedules shall be effective as of August 2, 1958: 
Provided, however, That within 20 days from the date of 
this order, each Respondent shall execute and file with the 
Secretary of the Commission the agreement and under- 
taking described in paragraph (E) below. 


(D) Each Respondent shall refund at such times and in 
such amounts to the persons entitled thereto, and in such 
manner as may be required by final order of the Commis- 
sion, the difference between the presently effective rates 
and charges and the proposed increased rates and charges 
hereby allowed to become effective in the event the addi- 
tional tax of one cent per Mef levied by the State of Louis- 
iana is for any reason held to be invalid. Should such 
additional tax eventually be held invalid and the State of 
Louisiana makes refund, with interest, of the tax monies 
collected pursuant to the said Act No. 8 of 1958, then, and 
in that event, a proportionate part of the interest so re- 
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ceived by the Respondents herein shall be passed on and 
paid to the persons entitled thereto at such times and in 
such amounts and in such manner as may be required by 
final order of the Commission. Respondents shall bear all 
costs of any such refunding; shall keep accurate accounts 
in detail of all amounts received by reason of the increased 
rates or charges allowed by this order to become effective, 
for each billing period, specifying by whom and in whose 
behalf such amounts were paid; and shall report (original 
and four copies), in writing and under oath, to the Com- 
mission quarterly, or monthly 
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if Respondents so elect, for each billing period, and for each 
purchaser, the billing determinants of natural gas sales 
to such purchasers and the revenues resulting therefrom, 
as computed under the rates in effect immediately prior to 
the dates upon which the increased rates allowed by this 
order become effective, and under the rates allowed by 
this order to become effective, together with the differences 
in the revenues so computed. 


(E) As a condition of this order, within 20 days from 
the date of issuance thereof, each Respondent shall execute 
and file in triplicate with the Secretary of this Commission 
its written agreement and undertaking to comply with the 
terms of paragraph (D) hereof, signed by a responsible 
office of the corporation, evidenced by proper authority 
from the board of directors, and accompanied by a certifi- 
cate showing service of copies thereof upon all purchasers 
under the rate schedule involved, as follows: 


Agreement and Undertaking of 

to Comply with the Terms and Conditions of Para- 
graph (D) of Federal Power Commission’s Order 
Making Effective Proposed Rate Changes 


In conformity with the requirements of the order 
issued » m Docket No. G- , hereby 
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agrees and undertakes to comply with the terms and 
conditions of paragraph (D) of said order, and has 
caused this agreement and undertaking to be executed 
and sealed in its name by its officers, thereupon duly 
authorized in accordance with the terms of the resolu- 
tion of its board of directors, a certified copy of which 
is appended hereto this day of 


Attest: 
Secretary 


Unless a Respondent is advised to the contrary within 15 
days after the date of filing such agreement and under- 
taking, his agreement and undertaking shall be deemed to 
have been accepted. 


(F) Hach Respondent who, in conformity with the terms 
and conditions of paragraph (D) of this order, makes such 
refunds as may be required by order of the Commission, 
shall be discharged of his undertaking; otherwise, it shall 
remain in full force and effect. 


(G) Neither the supplements hereby suspended nor the 
rate schedules sought to be altered thereby shall be changed 
until the periods of suspension have expired, unless other- 
wise ordered by the Commission. 


(H) Interested State commissions may participate as 
provided by Sections 1.8 and 1.37(f) of the Commission’s 
Rules of Practice and Procedure [18 CFR 1.8 and 1 .37(f)]. 
By the Commission. 


Micwagx J. Farry, 
Michael J. Farrell, 
Acting Secretary 
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Agreement and Undertaking of Pan American Petroleum Cor- 
poration to Comply With the Terms and Conditions of 
Paragraph (D) of Federal Power Commission’s Order of 
August 21, 1958 Making Effective Proposed Rate Changes 


In conformity with the requirements of the order issued 
August 21, 1958, in Docket No. G-16,065, Pan American 
Petroleum Corporation hereby agrees and undertakes to 
comply with the terms and conditions of paragraph (D) 
of said order, and has caused this agreement and under- 
taking to be executed and sealed in its name by its officers, 
thereupon duly authorized in accordance with the terms 
of the resolution of its board of directors, a certified copy 
of which is appended hereto this 5th day of September, 
1958. 


Paw American PerroLEuM CORPORATION 


By /s/ Geo. W. CuaRrkKE 


Vice President 


Attest: 
/s/ Norton STaNDEVEN 
Assistant Secretary 
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LETTER OF TRANSMITTAL 


July 31, 1958 
Supplement No. 9 to FPC Gas Rate Schedule No. 149 


Notice relative to Pan American Petroleum Corporation 
FPC Gas Rate Schedule No. 149 (Pan American Contract 
No. 30,786, Northeast Lisbon Field, Claiborne Parish, 
Louisiana 
Secretary 
Federal Power Commission 
Washington 25, D. C. 

Dear Sir; 


This filing is made subject to all of the reservations set 
out in the application for a Certificate of Public Conven- 
ience and Necessity in FPC Docket No. G-9308 and is the 


original filing of the above described contract as a Rate 
Schedule. Pan American denies that it is a natural gas 
company under the Natural Gas Act, or that it is subject 
to the jurisdiction of the Commission with respect to the 
transaction referred to herein but in compliance with the 
regulations of the Commission submits this notice of a 
change in price. 


Pursuant to Order No. 206 issued by the Commission on 
July 11, 1958, the following is submitted: 


1. This filing is submitted pursuant to Commission Order 
No. 206 to reflect 87.5% reimbursement of the addi- 
tional Louisiana gas gathering tax of one cent (1¢) 
per MCF effective August 1, 1958, levied by Act No. 8 
of 1958 of the State of Louisiana (House Bill No. 303). 


2. Such reimbursement is provided by Section V of the 
contract dated 2-1-49 between Pan American Petroleum 
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Corporation and Hassie Hunt Trust on file with the 
Commission and designated Pan American’s FPC Gas 
Rate Schedule No. 149. 


3. A copy of this filing was served on the buyer as re- 
quired by the Commission’s Regulations on July 31, 
1958. 
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UNITED STATES OF AMERICA FEDERAL POWER COMMISSION 


Before Commissioners: Frederick Stueck, Acting Chair- 
man; William R. Connole and John B. Hussey. 


Docket No. G-16066 


In The Matter of 


Pan American Petroleum Corporation 


Order for Hearing and Suspending Proposed Change in Rate 
(Issued August 26, 1958) 


Pan American Petroleum Corporation (Pan American), 
on August 1, 1958 tendered for filing a proposed change in 
its presently filed rate schedule for the sale of natural gas 
subject to the jurisdiction of the Commission. The pro- 
posed change, which constitutes an increased rate and 
charge, is contained in the following designated filing: 


Description: Notice of Change, dated July 31, 1958 
Purchaser: Hassie Hunt Trust 


Rate Schedule Designation: Supplement No. 9 to Pan 
American’s FPC Gas Rate Schedule No. 149 


Effective Date: August 1, 1953" 


1 The stated effective date is the effective date proposed by Pan American. 
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The instant Notice of Change reflects in whole or in part 
the effect of the Louisiana State Gathering Tax which is 
stated to be effective as of August 1, 1958. The use of 
Supplement No. 8 to Pan American’s FPC Gas Rate Sched- 
ule No. 149 was deferred by Commission order issued 
October 25, 1957, at Docket No. G-13524. 


The increased rate and charge proposed has not been 
shown to be justified, and may be unjust, unreasonable, 
unduly discriminatory, or preferential, or otherwise un- 
lawful. 


1418 
The Commission finds: 


It is necessary and proper in the public interest and to 
aid in the enforcement of the provisions of the Natural 
Gas Act that the Commission enter upon a hearing con- 
cerning the lawfulness of the said proposed change, and 
that Supplement No. 9 to Pan American’s FPC Gas Rate 
Schedule No. 149 be suspended and the use thereof deferred 
as hereinafter ordered. 


The Commission orders: 


(A) Pursuant to the authority of the Natural Gas Act, 
particularly Sections 4 and 15 thereof, the Commission’s 
Rules Of Practice and Procedure, and the Regulations 
under the Natural Gas Act, [18 CFR, Chapter I], a public 
hearing be held upon a date to be fixed by notice from the 
Secretary concerning the lawfulness of the proposed in- 
creased rate and charge contained in Supplement No. 9 
to Pan American’s FPC Gas Rate Schedule No. 149. 


(B) Pending such hearing and decision thereon, said 
supplement be and it is hereby suspended and the use 
thereof deferred until the date on which Supplement No. 
8 to Pan American’s FPC Gas Rate Schedule No. 149 is 
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made effective in the manner prescribed by the Natural 
Gas Act, or until August 2, 1958, whichever is later. 


(C) Neither the supplement hereby suspended nor the 
rate schedule sought to be altered thereby shall be changed 
until this proceeding has been disposed of or until the 
period of suspension has expired, unless otherwise ordered 
by the Commission. 


(D) Interested State Commissions may participate as 
provided by Sections 1.8 and 1.37(f) of the Commission’s 
Rules of Practice and Procedure [18 CFR, 1.8 and 1.37(f)]. 
By the Commission. 


/s/ Micuar. J. FarreL 
Michael J. Farrell 
Acting Secretary 
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LETTER OF TRANSMITTAL 
July 31, 1958 
Supplement No. 8 to FPC Gas Rate Schedule No. 32 


Notice relative to Pan American Petroleum Corporation 
FPC Gas Rate Schedule No. 32 (Pan American Contract 
No. 15,634, Northeast Lisbon Field, Claiborne Parish, 
Louisiana 


Secretary 
Federal Power Commission 
Washington 25, D. C. 


Dear Sir: 


This filing is made subject to all of the reservations set 
out in the application for a Certificate of Public Conven- 
ience and Necessity in FPC Docket No. G-4668 and in the 
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original filing of the above described contract as a Rate 
Schedule. Pan American denies that it is a natural gas 
company under the Natural Gas Act, or that it is subject 
to the jurisdiction of the Commission with respect to the 
transaction referred to herein but in compliance with the 
regulations of the Commission submits this notice of a 
chainge in price. 


Pursuant to Order No. 206 issued by the Commission on 
July 11, 1958, the following is submitted: 


1. This filing is submitted pursuant to Commission Order 
No. 206 to reflect 87.5% reimbursement of the addi- 
tional Louisiana gas gathering tax of one cent ( 1¢) per 
MCF effective August 1, 1958, levied by Act No. 8 of 
1958 of the State of Louisiana (House Bill No. 303). 


2. Such reimbursement is provided by Section IX of the 
contract dated 12-9-48 between Pan American Petro- 
leum Corporation and Texas Eastern Transmission 


Corporation on file with the Commission and desig- 
nated Pan American’s FPC Gas Rate Schedule No. 32. 


3. A copy of this filing was served on the buyer as re- 
quired by the Commission’s Regulations on July 31, 
1958. 


(1610) 


1610 
LETTER OF TRANSMITTAL 
July 31, 1958 
Supplement No. 9 to FPC Gas Rate Schedule No. 150 


Notice relative to Pan American Petroleum Corporation 
FPC Gas Rate Schedule No. 150 (Pan American Contract 
No. 34,425, Greenwood-Weskom Field, Caddo Parish, 
Louisiana 


Secretary 
Federal Power Commission 
Washington 25, D. C. 


Dear Sir: 


This filing is made subject to all of the reservations set 
out in the application for a Certificate of Public Conven- 
ience and Necessity in FPC Docket No. G-10115 and in 
the original filing of the above described contract as a Rate 
Schedule. Pan American denies that it is a natural gas 
company under the Natural Gas Act, or that it is subject to 
the jurisdiction of the Commission with respect to the 
transaction referred to herein but in compliance with the 
regulations of the Commission submits this notice of a 
change in price. 


Pursuant to Order No. 206 issued by the Commission on 
July 11, 1958, the following is submitted: 


1. This filing is submitted pursuant to Commission Order 
No. 206 to reflect 87.5% reimbursement of the addi- 
tional Louisiana gas gathering tax of one cent (1¢) per 
MCF effective August 1, 1958, levied by Act No. 8 of 
1958 of the State of Louisiana (House Bill No. 303). 


2. Such reimbursement is provided by Section IX of the 
contract dated 2-28-56 between Pan American Petro- 
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leum Corporation and Texas Eastern Transmission 
Corporation on file with the Commission and desig- 
nated Pan American’s FPC Gas Rate Schedule No. 150. 


3.A copy of this filing was served on the buyer as re- 
quired by the Commission’s Regulations on July 31, 


1615 
Agreement and Undertaking of Pan American Petroleum Cor- 
poration to Comply With the Terms and Conditions of 
Paragraph (D) of Federal Power Commission’s Order of 
August 21, 1958 Making Effective Proposed Rate Changes 


In conformity with the requirements of the order issued 
August 21, 1958, in Docket No. G-16,067, Pan American 
Petroleum Corporation hereby agrees and undertakes to 
comply with the terms and conditions of paragraph (D) 
of said order, and has caused this agreement and under- 


taking to be executed and sealed in its name by its officers, 
thereupon duly authorized in accordance with the terms 
of the resolution of its board of directors, a certified copy 
of which is appended hereto this 5th day of September, 
1958. 


Pan American PetroLeum Corporation 


By /s/ Geo. W. CuarKe 
Vice President 


Attest: 
s/ Norton STaANDEREN 
Assistant Secretary 


(2140) 


2140 
Gas Contract 


Tus AGREEMENT made and entered into on this 30th 
day of April, 1948, by and between Trans-ConTINENTAL Gas 
Pree Live Company, Inc., a Texas corporation, hereinafter 
referred to as ‘‘Buyer’’, and Sun Om Company, a New 
Jersey corporation, Sohio Petroleum Company, an Ohio 
corporation, Barnsdall Oil Company, a Delaware corpo- 
ration, Maracaibo Oil Exploration Corporation, a Dela- 
ware corporation, R. A. Irwin, E. J. Hudson and John B. 
Baird, all of Houston, Harris County, Texsa, Ronald H. 
Loomis and Alfred J. Williams, both of the Borough of 
Manhattan, New York, all hereinafter jointly referred to 
as ‘‘SELLER’’, 
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Sener shall pay all taxes presently legally accruing on 
gas before delivery to Buyer and Buyer will pay all taxes 
legally accruing on such gas thereafter. If at any time 
during the term of this 


2158 


agreement any new or additional or increased taxes of any 
kind shall be imposed on Setter hereunder so that such 
taxes shall exceed in amount the taxes presently payable 
by Sexier, as above provided, which Seuuer shall be re- 
quired to pay either directly or through reimbursing others, 
Buyer shall, subject to the conditions hereinafter set forth, 
pay to Senzer three-fourths (34ths) of any such increase 
in taxes or three-fourths (34ths) of such new taxes, pro- 
vided, however, that in computing such increases in taxes 
there shall not be included increases in income taxes, cap- 
ital stock taxes, franchise taxes, general ad valorem prop- 
erty taxes, or such other taxes of like nature as may here- 
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after be imposed. In case any such adjustment in taxes 
is to be made for any year, SELLER shall notify Buyer im- 
mediately and shall within ninety (90) days after the end 
of such year prepare and submit to Buyer a statement 
setting forth the amount of such new or additional taxes 
that it has paid during said year, and within thirty (30) 
days after submission of such statement an adjustment 
between the parties hereto shall be made by Buyer reim- 
bursing Sexxer to the extent of three-fourths (%4ths) of 
such new or additional taxes as herein defined which SELLER 
shall have so paid. 


* * 


SUN OIL COMPANY 
GULF COAST DIVISION 
SAN JACINTO BUILDING 
BEAUMONT, TEXAS 


Natural Gas Department 
June 24, 1958 


Re: Sun Oil Company (Gulf Coast Division) 
F.P.C. Gas Rate Schedule No. 51 


Mr. J. H. Guthride, Secretary 
Federal Power Commission 
Washington 25, D. C. 


Dear Sir: 


Sun Oil Company (Gulf Coast Division) hereby files an 
adjustment in the price contained in the contract between 
Sun Oil Company and Transcontinental Gas Pipe Line 
Corporation dated June 4, 1952, as amended. This adjust- 
ment in price will occur by virtue of the price provisions 
of said contract and is to take effect August 1, 1958. 
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Said contract, with any and all amendments thereto, has 
heretofore been filed as Sun Oil Company (Gulf Coast 
Division) F.P.C. Gas Rate Schedule No. 51. 


Sun Oil Company is the operator of certain gas units 
from which Sun Oil Company’s share of the gas produc- 
tion is delivered to said purchaser under said contract. 
The gas produced from such units which is attributable to 
the interests of certain non-operators is likewise delivered 
to said purchaser. The names of such non-operators who 
claim to own undivided interest in such gas units operated 
by Sun Oil Company, as reflected by the records of Sun Oil 
Company, are 
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listed as follows: 


Daily-Truax Unit Sohio Petroleum Company 
Daily-Truax Unit Maracaibo Oil Exploration 
Corporation* 


* Maracaibo delivers their share to Texas Gas Transmission Corporation. 


Sun Oil Company has no contract authority from any of 
the parties listed above to make any filing on its behalf, 
and the statements made above are made without prejudice 
to the rights and interests of such parties. 


There are submitted herewith, in accordance with Sec- 
tion 154.94 of the Commission’s Regulations, the Compara- 
tive Statement therein specified and a statement in support 
of the adjusted price. This letter and the enclosures are 
submitted in triplicate. 


A copy of this letter and the enclosures have been mailed 
to the purchaser. With regard to this filing, address com- 
munications to Buford R. Koehler, Post Office Box 2831, 
Beaumont, Texas, and H. D. Coe, Suite 1304, 1700 ‘‘K”’ 
Street, N. W., Washington 6, D. C. 
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This filing is made under compulsion of the Commission’s 
Order No. 174-B without admitting the validity of such 
order and without admitting that the Federal Power Com- 
mission has jurisdiction over either Sun Oil Company or 
the subject matter of this filing and without prejudice to 
the rights of Sun Oil Company to contest the validity 
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of said order and without prejudice to its rights to contest 
the jurisdiction of the Commission over the subject matter 
of this filing. 


Yours very truly, 


Sun Om Company 
(GutF Coast Drviston) 


By Grorce L. Corneuius 

George L. Cornelius, 

Assistant Manager 
Natural Gas Department 
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Sun Oil Company Rate Schedule No. 51 


STATEMENT OF REASONS, NATURE 
AND BASIS FOR PRICE ADJUSTMENT 


The provisions of Article VII of the contract here in- 
volved as amended, provide that any and all changes in 
tax rate should be expressly accounted for between the 
parties thereto by a change in the charge at which the 
purchaser shall account to the seller to the extent of three- 
fourths (34) of any such increase in taxes. 


An adjustment in price occurs by virtue of Act No. 8 
of 1958 effective on August 1, 1958, being House Bill No. 
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303, amending Title 47 of the Louisiana Revised Statutes 
by adding thereto new sections designated as R. S. 47:678 
through 47:681, the 21st Legislature (Regular Session), 
imposing an additional tax to be levied upon every person 
engaged in gathering gas produced in the State of Louis- 
iana, at the rate of 1.0¢ per thousand cubic feet at 15 :025 
psia, which tax shall be levied and collected for a period 
of 2 years beginning August 1, 1958, and continuing through 
and including July 31, 1960. The rate of such tax on 
June 7, 1954, was 1.0¢ per thousand cubic feet at 15.025 
psia, and beginning August 1, 1958 will be 2.0¢ per thou- 
sand cubic feet at 15.025 psia. 


2182 
Conformed Copy Contract #£1643 


12-22-55 
Stare or Lovistana 
ParIsHEs OF BEAUREGARD AND ALLEN 


Tuts AGREEMENT entered into as of this 29th day of De- 
cember, 1955 between Sux Om Company (herein for conven- 
ience referred to as ‘‘Seller’’), and TRANSCONTINENTAL GAs 
Pree Lrve Corporation (herein for convenience referred 
to as ‘‘Buyer’’). 
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2. Buyer shall reimburse Seller for its payment of the 
gas gathering tax, at the rate presently established by the 
laws of the State of Louisiana and agrees that if at any 
time during the term of this agreement any new or addi- 
tional occupation, production, severance, gathering or sales 
tax, or taxes of similar nature or equivalent in effect, in 
excess of the rate prevailing as of the date hereof, shall 
be validly imposed by any lawful authority on the gas de- 
livered to Buyer pursuant to this agreement or on the pro- 
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duction thereof, or on the sale thereof, so that Seller shall 
be required to pay such increase either directly or through 
reimbursing others, Buyer shall, subject to the conditions 
hereinafter set forth, pay to Seller three-fourths (34ths) 
of any such increase in taxes or three-fourths (34ths) of 
such new taxes, provided, however, that in computing such 
increases in taxes there shall not be included increases in 
income taxes, capital stock taxes, franchise taxes, general 
property taxes, or such other taxes of like nature as may 
hereafter be imposed. In case any such adjustment in 
taxes is to be made, Seller shall notify Buyer immediately 
and shall within ninety (90) days prepare and submit to 
Buyer a statement setting forth the amount of such new 
or excess taxes that it has paid, and within thirty (30) days 
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after submission of such statement an adjustment between 
parties hereto shall be made by Buyer reimbursing Seller 
to the extent of three-fourths (34ths) of such new or excess 
taxes as herein defined which Seller shall have so paid. 


* ° * * * * * * * 
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SUN OIL COMPANY 
Gulf Coast Division 
San Jacinto Building 

Beaumont, Texas 


Natural Gas Department 
June 24, 1958 


Re: Sun Oil Company (Gulf Coast Division) 
F.P.C. Gas Rate Schedule No. 71 


Mr. J. H. Gutride, Secretary 
Federal Power Commission 
Washington 25, D. C. 


Dear Sir: 


Sun Oil Company (Gulf Coast Division) hereby files an 
adjustment in the price contained in the contract between 
Sun Oil Company and Transcontinental Gas Pipe Line 
Corporation dated December 29, 1955, as amended. This 
adjustment in price will occur by virtue of the price pro- 
visions of said contract and is to take effect August 1, 1958. 


Said contract, with any and all amendments thereto, has 
heretofore been filed as Sun Oil Company (Gulf Coast 
Division) F.P.C. Gas Rate Schedule No. 71. 


Sun Oil Company is the operator of certain gas units 
from which Sun Oil Company’s share of the gas production 
is delivered to said purchaser under said contract. The gas 
produced from such units which is attributable to the in- 
terests of certain non-operators is likewise delivered to said 
purchaser. The names of such non-operators who claim 
to own undivided interest in such gas units operated by Sun 
Oil Company, as reflected by the records of Sun Oil Com- 
pany, are as 
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follows: 
Cowpen Creek Field 
Walker-Long Bell Unit W. E. Walker 46.3632% 
Long Bell-Baggett Unit W. E. Walker 3.5926% 
Kinder Field 
Edwards Estate Lease David Crow, Trustee 50.0000% 


Sun Oil Company has no contract authority from any of 
the parties listed above to make any filing on its behalf, and 
the statements made above are made without prejudice to 
the rights and interests of such parties, 


There are submitted herewith, in accordance with Section 
154.94 of the Commission’s Regulations, the Comparative 
Statement therein specified and a statement in support of 
the adjusted price. This letter and the enclosures are 
submitted in triplicate. 


A copy of this letter and the enclosures have been mailed 
to the purchaser, With regard to this filing, address com- 
munications to Buford R. Koehler, Post Office Box 2831, 
Beaumont, Texas, and H. D. Coe, Suite 1304, 1700 ““K” 
Street, N. W., Washington 6, D. C. 


This filing is made under compulsion of the Commis- 
sion’s Order No, 174-B without admitting the validity of 
such order and without admitting that the Federal Power 
Commission has jurisdiction over either Sun Oil Company 
or the subject matter of this filing and without prejudice to 
the rights of Sun Oil Company to contest the validity of 
said order and without prejudice to its rights to contest the 
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jurisdiction of the Commission over the subject matter of 
this filing. 
Yours very truly, 
Sun On Company (Guur Coast Drvision) 
By Georce L. Corne.ivs 
George L. Cornelius, Assistant 
Manager Natural Gas 
Department 
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Sun Oil Company Rate Schedule No. 71 


STATEMENT OF REASONS, 
NATURE AND BASIS FOR PRICE ADJUSTMENT 


The provisions of Article X of the contract here involved 
as amended, provide that any and all changes in tax rate 


should be expressly accounted for between the parties 
thereto by a change in the charge at which the purchaser 
shall account to the seller to the extent of three-fourths 
(34) of any such increase in taxes. 


An adjustment in price oceurs by virtue of Act No. 8 of 
1958 effective on August 1, 1958, being House Bill No. 
303, amending Title 47 of the Louisiana Revised Statutes 
by adding thereto new sections designated as R. S. 47 :678 
through 47:681, the 21st Legislature (Regular Session), 
imposing an additional tax to be levied upon every person 
engaged in gathering gas produced in the State of 
Louisiana, at the rate of 1.0¢ per thousand cubic feet at 
15.025 psia, which tax shall be levied and collected for a 
period of 2 years beginning August 1, 1958, and continuing 
through and including July 31, 1960. The rate of such tax 
on June 7, 1954, was 1.0¢ per thousand cubic feet at 15.025 
psia, and beginning August 1, 1958 will be 2.0¢ per thousand 
cubic feet at 15.025 psia. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; 
William R. Connole and Arthur Kline. 


Docket No. G-15632 
In the Matter of 
Sun Oil Company (Operator) e¢ al. 


Order for Hearing, Suspending Proposed Changes in Rates, and 
Allowing Increased Rates to Become Effective 


(Issued July 31, 1958) 


The Sun Oil Company (Operator) et al. (Respondent), 
on July 1 and 9, 1958, tendered for filing proposed changes 
in its presently effective rate schedules for sales of natural 
gas subject to the jurisdiction of the Commission. The 
proposed changes, which constitute increased rates and 
charges, are contained in the following designated filings: 


Description: Notices of change, (1, 2, 3) dated June 24, 
1958 (4 and 5) undated 


Purchaser : (1) Tennessee Gas Transmission Company 
(2 and 3) Transcontinental Gas Pipe Line 
Corporation 
(4and 5) Texas Eastern Transmission 
Corporation 
Rate Schedule (1) Supplement No. 15 to Respondent’s 
Designations: FPC Gas Rate Schedule No. 37 
(2) Supplement No. 17 to Respondent’s 
FPC Gas Rate Schedule No. 51 
(3) Supplement No. 3 to Respondent’s 
FPC Gas Rate Schedule No. 71 
(4) Supplement No. 8 to Respondent’s 
FPC Gas Rate Schedule No. 36 
(5) Supplement No. 11 to Respondent’s 
FPC Gas Rate Schedule No. 35 


Effective Date:! August 1, 1958 


1 The stated effective date is the date proposed by Respondent. 
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The increased rates and charges so proposed are intended 
to reflect (in whole or in part) the additional ‘‘excise, 
license, or privilege tax’’ of one cent per Mef levied by the 
State of Louisiana pursuant to Act No. 8 of 1958 (House 
Bill No. 303), as approved on June 16, 1958, amending Title 
47 of the Louisiana Revised Statutes of 1950. The Commis- 
sion is advised that litigation is being instituted to challenge 
the constitutionality of the said Act No. 8 of 1958. In con- 
sideration of this fact, and in order to assure appropriate 
refund in the event said Act No. 8 of 1958 should be de- 
clared unconstitutional or otherwise held invalid by final 
judicial decision, it is deemed advisable to suspend the said 
proposed increased rates and charges until August 2, 1958, 
an thereafter to permit them to become effective as of that 
date; provided, that within 20 days from the date of this 
order Respondent shall file with the Secretary of the Com- 
mission an appropriate undertaking to assure such refund 
as may be ordered. 


The Commission finds: 


(1) It is necessary and proper in the public interest and 
to aid in the enforcement of the provisions of the Natural 
Gas Act that the Commission enter upon a hearing concern- 
ing the lawfulness of the said proposed changes, and that 
the above-designated supplements be suspended and the use 
thereof deferred as hereinafter ordered. 

(2) It is necessary and proper in the public interest in 
earrying out the provisions of the Natural Gas Act that 
Respondent’s proposed increased rates be made effective 
as hereinafter provided and that Respondent be required to 
file an undertaking as hereinafter ordered and conditioned. 


The Commission orders: 
(A) Pursuant to the authority of the Natural Gas Act, 
particularly Sections 4 and 15 thereof, the Commission’s 
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Rules of Practice and Procedure, and the Regulations under 
the Natural Gas Act [18 CFR, Chapter I], a public hearing 
be held upon a date to be fixed by notice from the Secretary 
concerning the lawfulness of the proposed increased rates 
and charges contained in the above-designated supplements 
to Respondent’s FPC Gas Rate Schedules. 


(B) Pending such hearing and decision thereon, said 
supplements are each hereby suspended and the use thereof 
deferred until August 2, 1958, and until such further time 
as each is made effective in the manner hereinafter pre- 
scribed. 


(C) The rates, charges, and classifications set forth in 
the above-designated supplements to Respondent’s FPC 
Gas Rate Schedules shall be effective as of August 2, 1958: 
Provided, however, That within 20 days from the date of 
this order, Respondent shall execute and file with the 
Secretary of the Commission the agreement and under- 


taking described in paragraph (E) below. 


(D) Respondent shall refund at such times and in such 
amounts to the persons entitled thereto, and in such manner 
as may be required by final order of the Commission, the 
difference between the presently effective rates and charges 
and the proposed increased rates and charges hereby 
allowed to become effective in the event the additional tax of 
one cent per Mef levied by the State of Louisiana is for any 
reason held to be invalid. Should such additional tax 
eventually be held invalid and the State of Louisiana makes 
refund, with interest, of the tax monies collected pursuant 
to the said Act No. 8 of 1958, then, and in that event, a 
proportionate part of the interest so received by the Re- 
spondent herein shall be passed on and paid to the persons 
entitled thereto at such times and in such amounts, and in 
such manner as may be required by final order of the Com- 
mission. Respondent shall bear all costs of any such re- 
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funding; shall keep accurate accounts in detail of all 
amounts received by reason of the increased rates or 
charges allowed by this order to become effective, for each 
billing period, specifying by whom and in whose behalf 
such amounts were paid; and shall report (original and 
four copies), in writing and under oath, to the Commis- 
sion quarterly, or monthly if Respondent so elects, for each 
billing period, and for each purchaser, the billing deter- 
minants of natural gas sales to such purchasers and the 
revenues resulting therefrom, as computed under the rates 
in effect immediately prior to the date upon which the in- 
creased rates allowed by this order become effective, and 
under the rates allowed by this order to become effective, 
together with the differences in the revenues so computed. 
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(E) As a condition of this order, within 20 days from the 
date of issuance thereof, Respondent shall execute and file 
in triplicate with the Secretary of this Commission its 
written agreement and undertaking to comply with the 
terms of paragraph (D) hereof, signed by a responsible 
officer of the corporation, evidenced by proper authority 
from the board of directors, and accompanied by a cer- 
tificate showing service of copies thereof upon all pur- 
chasers under the rate schedule involved, as follows: 


Agreement and Undertaking of to Comply 
with the Terms and Conditions of Paragraph (D) of 
Federal Power Commission’s Order Making Effective 
Proposed Rate Changes 


In conformity with the requirements of the order 
issued , in Docket No. G- 5 hereby 
agrees and undertakes to comply with the terms and 
conditions of paragraph (D) of said order, and has 
caused this agreement and undertaking to be executed 
and sealed in its name by its officers, thereupon duly 
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authorized in accordance with the terms of the resolu- 
tion of its board of directors, a certified copy of which 
is appended hereto this day of 


By 
Attest: 


Secretary 


Unless Respondent is advised to the contrary within 15 days 
after the date of filing such agreement and undertaking, the 
agreement and undertaking shall be deemed to have been 
accepted. 


(F) If Respondent shall, in conformity with the terms 
and conditions of paragraph (D) of this order, make the 
refunds as may be required by order of the Commission, 
the undertaking shall be discharged; otherwise, it shall 
remain in full force and effect. 


(G) Neither the supplements hereby suspended nor the 
rate schedules sought to be altered thereby shall be changed 
until the period of suspension has expired, unless otherwise 
ordered by the Commission. 


(H) Interested State commissions may participate as 
provided by Sections 1.8 and 1.37 (f) of the Commission’s 
Rules of Practice and Procedure [18 CFR 1.8 and 1.37 (f)]. 
By the Commission. 


(Szax) 
J. H. Gurewe 
Joseph H. Gutride, 
Secretary. 
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SUN OIL COMPANY 
Southwest Division 
Rio Grande National Building 
P. O. Box 2880 
Dallas 21, Texas 


August 12, 1958 


Re: Docket No. G-15632, 
In the Matter of Sun Oil Company 


Mr. Joseph H. Gutride, Secretary 
Federal Power Commission 
Washington 25, D. C. 


Dear Sir: 


By order issued July 31, 1958, in Docket No. G-15632, the 
Commission suspended certain supplements to certain of 
Sun Oil Company’s gas rate schedules until August 2, 1958, 
and provided that the supplements shall be effective as of 
August 2, 1958, upon execution and filing of an agreement 
and undertaking to make refund under certain conditions. 


There is enclosed herewith such an agreement and under- 
taking which has been executed by Sun Oil Company and 
is submitted herewith in triplicate for filing, and Sun Oil 
Company hereby moves that said supplements be made 
effective as of August 2, 1958. 


The enclosed agreement and undertaking is entered into 
with respect to Sun Oil Company’s gas only, and Sun Oil 
Company does not therein act in behalf of any other person, 
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firm, or corporation or with respect to the gas or gas price 
of any other person, firm, or corporation. 


Very truly yours, 


By s/ Leo J. Horrman 
Leo J. Hoffman 
Its Attorney 
: Tennessee Gas Transmission Company 
P. O. Box 2511 
Houston 1, Texas 
Transcontinental Gas Pipe Line Corporation 
P. O. Box 296 
3100 Travis Street 
Houston 6, Texas 
Texas Eastern Transmission Corporation 
P. O. Box 1612 
Shreveport, Louisiana 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket No. G-15632 
In the Matter of 
Sun Om Company 


Agreement and Undertaking of Sun Oil Company to Comply 
With the Terms and Conditions of Paragraph (D) of Fed- 
eral Power Commission’s Order Making Effective Proposed 
Rate Change 


In conformity with the requirements of the order issued 
July 31, 1958, in Docket No. G-15632, Sun Oil Company 
hereby agrees and undertakes to comply with the terms and 
conditions of paragraph (D) of said order, and has caused 
this agreement and undertaking to be executed and sealed in 
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its name by its officers, thereupon duly authorized in accord- 
ance with the terms of the resolution of its board of 
directors, a certified copy of which is appended hereto this 
4th day of August, 1958. 
Sun Om Company 
By s/ C. H. THaver 
Vice President 


Attest: 
(Sea) 


s/ J. C, AGNEW 
Secretary 
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I, J. C. Acrew, Secretary of Sun Oil Company, hereby 
certify that at a meeting of the Board of Directors held at 
the office of the Company, 1608 Walnut Street, Philadelphia, 
Pennsylvania, on July 14, 1924, the following resolution 
was presented and on motion unanimously adopted: 


ReEsotvep, That the President or Vice President, or 
Secretary, or Treasurer of this corporation be and they 
hereby are authorized and directed to enter into, exe- 
cute and deliver in the name and under the seal of the 
corporation, contracts, bonds, etc., also to enter into, 
execute and deliver in the same manner any correction, 
modification or supplement thereof or thereto; also to 
enter into, execute and deliver in the same manner any 
bond required; and also to do or cause to be done for 
or in behalf of the corporation all acts necessary to 
carry out and perform the above and any similar prior 
action taken by either or any of the above mentioned 
officials is hereby ratified and confirmed. 


s/ J. C. AGNEW (SEAL) 
Secretary 
Philadelphia, Pa. 
August 4, 1958 
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BEFORE THE 
FEDERAL POWER COMMISSION 


Docket Nos. G-15632, G-15633, 
G-15743 and G-15768 


In the Matters of 
Sun Om Company 
Application for Rehearing and Stay 


Comes now Sun Oil Company (‘‘Sun’’) in accordance 
with Sections 19(a) and 19(c) of the Natural Gas Act, as 
amended, and Section 1.34 of the Commission’s Rules of 
Practice and Procedure and respectfully requests that the 
Commission grant rehearing of its order of February 21, 
1961 in the above-entitled matters and provide Sun with the 
relief hereinafter specified. Sun further requests a stay 
of the order of February 21, 1961 pending a determination 


upon rehearing. In support hereof, Sun shows as follows: 


L 


By its aforesaid order of February 21, 1961, the Commis- 
sion required, without a hearing first being held, refunds 
to be made and terminated literally hundreds of rate in- 
crease suspension proceedings involving increased prices 
to reflect in whole or in part an additional tax of one cent 
per Mcef levied by the State of Louisiana pursuant to Act No. 
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8 of 1958 (House Bill No. 303), as approved on June 16, 
1958, amending Title 47 of the Louisiana Revised Statutes 
of 1950. In such order the Commission purports to para- 
phrase the language of its suspension orders and then 
states as follows: 


“<The Supreme Court of the State of Louisiana has 
held said statute to be in violation of Article 10, Sec- 
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tion 21 of the Louisiana Constitution. Bel Oil Corpo- 
ration, et al. v. Rufus W. Fontenot, Collector, 238 La. 
1002; 117 S.2d 571; Southern Natural Gas Company 
v. Robert Q. Roland, Collector of Revenues, — La, —, 
123 S.2d 891. Pursuant thereto, we are advised that 
the State of Louisiana is refunding such monies col- 
lected, with 2 percent interest thereon. It appears 
that these decisions are dispositive of the validity of 
said statute, that the said increased rates should be 
disallowed, refunds should be ordered, and the above- 
designated proceedings should be terminated.” (Em- 
phasis supplied) 


II. 


Sun’s interest in these proceedings concerns Docket Nos. 
G-15632, G-15633, G-15743 and G-15768. By individual or- 
ders entered in such dockets on July 31, 1958 the Commis- 
sion suspended prices of Sun for the sale of natural gas 
which were proposed to be increased to reflect the amount 
of the increased Louisiana tax collectible by Sun from its 


purchasers of natural gas. 
III. 


The Commission’s order issued February 21, 1961 in the 
above-entitled proceeding requiring refunds appears to be 
based on the assumption that each of the designated Re- 
spondents 
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has actually received refunds, together with 2 percent in- 
terest thereon, of the amounts of gas gathering tax paid by 
these Respondents pursuant to the State of Louisiana’s 
Act No. 8 of 1958 which has been held invalid. For exam- 
ple, the Commission’s order of February 21, 1961 makes 
specific reference to the fact that the Commission, by its 
previous order in the suspension dockets of the various 
Respondents, has required ‘‘refund of a proportionate part 
of the interest received by Respondents’’. 


270 


(2419) 


It is by no means clear that the Commission’s order of 
February 21, 1961, imposes any obligation to refund upon 
those Respondents who have not received any monies from 
the State of Louisiana collected by the latter pursuant to 
its invalid tax statute. On the basis of the language of 
Paragraph (A) of its order of February 21, 1961 it is rea- 
sonable to conclude that the Commission has imposed the 
obligations to make refunds only upon those Respondents 
who have received monies from the State of Louisiana. 


Consequently, Sun herewith seeks clarification of the 
Commission’s order issued February 21, 1961 so that said 
order makes it clear (1) that designated Respondents, such 
as Sun, who have not received any monies from the State 
of Louisiana as a result of prior collections by the State 
pursuant to its invalid tax statute, have no obligation to 
refund 
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to their respective purchasers and (2) that the suspension 
proceedings of such Respondents are terminated. 


IV. 


In the event that the Commission concludes that its or- 
der of February 21, 1961 does impose an obligation to re- 
fund upon each of the designated Respondents, Sun re- 
spectfully submits that such order is improper and invalid 
as to it for the following reasons: 


By the aforesaid suspension orders the Commission pro- 
vided for a ‘‘public hearing to be held upon a date to be 
fixed by notice from the Secretary concerning the lawful- 
ness’’ of the proposed increased prices. Having noted that 
it had been advised that litigation was being instituted 
(not by Sun) to challenge the constitutionality of the Louis- 
jana tax, the Commission suspended until August 2, 1958 
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the effectiveness of the increased prices and with respect 
to refunds provided in part as follows: 


““(D) Respondent shall refund at such times and in 
such amounts to the persons entitled thereto, and in 
such manner as may be required by final order of the 
Commission, the difference between the presently ef- 
fective rates and charges and the proposed increased 
rates and charges hereby allowed to become effective 
in the event the additional tax of one cent per Mef 
levied by the State of Louisiana is for any reason held 
to be invalid. Should such additional tax eventually 
be held invalid and the State of Lowisiana makes re- 
fund, with interest, of the tax monies collected pursu- 
ant to the said Act No. 8 of 1958, then, and in that 
event, a proportionate part of the interest 
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so received by the Respondent herein shall be passed 
on and paid to the persons entitled thereto at such 
times and in such amounts, and in such manner as may 
be required by final order of the Commission. * * * .” 
(Emphasis supplied) 


No hearings have been held in Sun’s aforestated suspen- 
sion proceedings so that the Commission is not informed 
and has not afforded Sun an opportunity to apprise it of 
the facts concerning the payment of the increased tax by 
Sun and its inability to obtain a refund of the taxes paid. 
It appears from the suspension orders of July 31, 1958 and 
the order of February 21, 1961, as well, that the Commis- 
sion contemplated that if the tax were paid but subse- 
quently refunded by the State because of the invalidity of 
the tax statute then in that event Sun should refund to its 
customers the amounts refunded to it. If this were the 
situation Sun would have no complaint with the February 
21, 1961 order. 


The facts are, however, as Sun will show if afforded an 
opportunity to do so that Sun has obtained no refund of 
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the taxes paid to the State of Louisiana under the tax which 
has been declared by the Supreme Court of the State of 
Louisiana to be unconstitutional and has no prospects of 
obtaining any refunds. Consequently, Sun has nothing to 
refund. It is clear that if Sun were required by the Com- 
mission to pay to its purchasers amounts equivalent to the 
amounts paid under the invalid tax it would be irreparably 
injured and its property 
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confiscated in violation of its rights under the Natural Gas 
Act, the Administrative Procedure Act and the United 
States Constitution. 


V. 


The Commission’s order of February 21, 1961 is based 
upon unspecified sources of information not known to Sun 
and insofar as it applies to Sun is erroneous and contrary 
to the fact in that the State of Louisiana is not ‘‘refunding 
[to Sun] such monies collected, with 2 percent interest 
thereon.’’ Accordingly such order should be set aside and 
Sun afforded an opportunity to present evidence at a hear- 
ing showing the true facts. 


VI. 


The order of February 21, 1961 is in violation of Section 
4(e) of the Natural Gas Act. Under this provision of the 
Act the Commission is authorized ‘‘to enter upon a hearing 
concerning the lawfulness”’ of an increased price and ‘‘af- 
ter full hearings, either completed before or after the rate, 
charge, classification, or service goes into effect, the Com- 
mission may make such orders with reference thereto as 
would be proper in a proceeding initiated after it had be- 
come effective.’? In the light of these clear and unambig- 
uous statutory provisions there can be no question that the 
Commission must 
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accord to Sun the hearing which it provided for by its or- 
ders of July 31, 1958, but which hearing has not been held. 
See also: Sections 5 and 9 of the Administrative Procedure 
Act and compare Minneapolis Gas Co. v. F. P. C., No. 15452 
decided March 9, 1961 by the United States Court of Ap- 
peals for the District of Columbia Circuit. 


VII. 


In view of the foregoing, Sun requests that the Commis- 
sion grant a rehearing of its order of February 21, 1961 
insofar as it pertains to the above-captioned matters and 
upon such rehearing (1) clarify such order to make certain 
that Sun has no obligation to make refunds, (2) terminate 
the above-entitled proceedings, (3) if the aforesaid relief 
is denied provide Sun with an opportunity to be heard with 
respect to the matters hereinabove set forth. Sun further 


requests that the Commission stay its order of February 
21, 1961 pending a determination upon rehearing. 
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Such a stay is clearly required and justified to avoid irrep- 
arable injury to Sun and because of the serious question of 
the validity of such order. 


Respectfully submitted, 


Sun Om Company 


By Srantey M. Mortey 
Stanley M. Morley 
Its Attorney 


Joun A, Warp, III 
1608 Walnut Street 
Philadelphia 3, Pennsylvania 


Cuartes F. Hemrick 
Epwin M. Cace 
P. O. Box 2880 
Dallas, Texas 


JOINER CARTWRIGHT 

Herr M. WeINERT 
P.O. Box 2831 
Beaumont, Texas 


Rosert EK. May 

Stanitey M. Morey 
May, Shannon and Morley 
1700 K Street, N. W. 
Washington 6, D. C. 


Attorneys for Sun Ou Company 


Martin A, Row 
P.O. Box 2880 
Dallas, Texas 


Of Counsel 
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District oF CoLUMBIA, SS: 


Stanley M. Morley, being first duly sworn, deposes and 
says that he is an attorney for Sun Oil Company; that as 
such he has signed the foregoing ‘‘ Application for Rehear- 
ing and Stay”? for and on behalf of said Company; that 
he is authorized so to do; that he has read said Applica- 
tion and is familiar with the contents thereof; and that the 
matters and things therein set forth are true and correct 
to the best of his knowledge, information and belief. 


Stantey M. Morey 
Stanley M. Morley 
Subscribed and sworn to before me, a Notary Public, this 
23rd day of March, 1961. 


Tuomas C. Evans 
Thomas C. Evans 
Notary Public 


(SEAL) 


My Commission expires September 14, 1965. 
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Exhibit F 
BEFORE THE FEDERAL POWER COMMISSION 
Docket Nos, G-15546, e¢ al. 
In the Matters of 
Texaco, Inc., et al. 


Petition of Transcontinental Gas Pipe Line Corporation 
for Leave to Intervene 


Comes now Transcontinental Gas Pipe Line Corporation 
(Tranco) and respectfully requests leave to intervene in 
and to be a party to each of the proceedings identified in 
Appendix A to this petition.’ In support of this request 
Transco states as follows: 


1. Transcontinental Gas Pipe Line Corporation is a nat- 
ural gas company engaged in the transportation and sale 


of natural gas in interstate commerce by means of its 
natural gas transmission system extending from its sources 
of natural gas supply in Texas, Louisiana, and Mississippi 
through the states of Alabama, Georgia, South Carolina, 
North Carolina, Virginia, Maryland, Pennsylvania and 
New Jersey to its terminus in New York City. 
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2. Each of the producers identified in Appendix A here- 
to sells gas to Transco under a contract on file with the 
Commission as a rate schedule. Each producer filed a 
change in rate with the Commission pursuant to Section 4 
of the Natural Gas Act, increasing its rates to Transco 


1 It is not entirely apparent whether the Commission by its Order Requiring 
Refunds and Terminating Proccedings issued on February 21, 1961, intended 
to effect a consolidation of the proceedings listed therein. But whether the 
order effected a consoldiation or not, Transcontinental Gas Pipe Line Cor- 
poration limits this application for leave to intervene to those proceedings 
listed in Appendix A to this petition. 
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to reflect the additional gathering tax of 1¢ per Mef which 
Act No. 8 of 1958 of the Louisiana Legislature amend- 
ing Title 47 of the Louisiana Revised Statutes purported 
to impose upon every person engaged in gathering gas 
produced in Louisiana. With Commission approval, these 
producers were permitted to collect the increased rates 
until December 1, 1958, subject to refund. 


3. By its Order Requiring Refunds and Terminating Pro- 
ceedings issued on February 21, 1961, the Commission de- 
tailed the procedure to be followed by producers in effect- 
ing refunds arising from the invalidation of the additional 
gas gathering tax of 1¢ per Mef exacted by the State of 
Louisiana pursuant to Legislative Act No. 8 of 1958. 


4, Four of Transeco’s customers (Long Island Lighting 
Company, Public Service Electric and Gas Company, 
Philadelphia Electric Company, and The United Gas Im- 
provement Company) have filed petitions for leave to in- 


tervene in all of the producer dockets identified in the 
said February 21, 1961 Order, including those identified 
in Appendix A hereto. These customers have also filed a 
joint and several application for rehearing of the Com- 
mission’s said Order of February 21, 1961, in 
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which certain representations of fact and law affecting 
Transco’s rights and interests are made. Should the 
Commission grant the relief sought by said petitioners, 
there can be no question that the rights and interests of 
Transco will be directly and adversely affected. 


5. Transco is not seeking by this petition to intervene to 
bring about a hearing in these proceedings which would not 
otherwise take place. However, if due to the pleadings 
filed herein by others a hearing is held herein or the 
Commission determines that its said Order should be modi- 
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fied as requested, Transco believes it vital that it be 
allowed to be heard. 


6. Transco has an interest in the proceedings identi- 
fied in Appendix A hereto which may be directly affected 
by any action taken therein by the Commission. Transco 
cannot be adequately represented by any other party. Un- 
der the circumstances, Transco’s participation will be in 
the public interest. 


7. The names, titles and post office addresses of the per- 
sons to whom correspondence or communications in regard 
to this petition are to be sent are: 


James B. Henderson, Vice President 
and General Counsel 
William N. Bonner, Jr., Esq. 
P. O. Box 296 
Houston 1, Texas 
and 
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Richard J. Connor, Esq. 
John T. Miller, Jr., Esq. 
Gallagher, Connor & Boland 
821 Fifteenth Street, N. W. 
Washington 5, D. C. 


Wuaererore, Transcontinental Gas Pipe Line Corpora- 
tion respectfully requests: 


1. That the Commission make and issue an appropriate 
order permitting it to intervene in and to participate as a 
party to each of the proceedings identified in Appenidx A 
hereto, with the right to have notice of and to appear at all 
hearings, to produce evidence and witnesses, to cross- 
examine witnesses, to submit briefs and to present oral 
argument if any there be; and 
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2. Such other and further relief as may be appropriate 
in the premises. 
Respectfully submitted, 


TRANSCONTINENTAL Gas Pree 
Live Corporation 


By Joun T. Maer, Jr. 
Its Attorney 
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APPENDIX A 


Rate 
Docket Schedule Supp. 
Number Respondent No. No. 


tw 


G-15551 Shell Oil Company 25 
G-15554 The Superior Oil Company (Operator), et al. 65 
G-15561 Amerada Petroleum Corporation 
G-15571 Continental Oil Company 
G-15575 David Crow, Trustee 
G-15578 Crow Center Petroleum Corporation, et al. 
G-15581 Hassie Hunt Trust 
G-15582 The Pure Oil Company 
G-15586 Tidewater Oil Company 
G-15591 Bel Oil Corporation 
G-15593 Sunray Mid-Continent Oil Company 
G-15593 Sunray Mid-Continent Oil Company 
G-15594 Sunray Mid-Continent Oil Company 
G-15596 Phillips Petroleum Company 
G-15599 Forest Oil Corporation (Operator), et al. 
G-15608 Austral Oil Company, Incorporated 
(Operator), et al. 
G-15618 John W. Mecom d.b.a. Mecom Petroleums 
G-15620 Cyprus Oil Company (Operator) et al. 
G-15621 Tidewater Oil Company (Operator), et al. 
G-15625 William Herbert Hunt Trust Estate 
d.b.a. Park Pipe Line 
G-15632 Sun Oil Company (Operator), et al. 
G-15632 Sun Oil Company (Operator), et al. 
G-15662 Sinclair Oil and Gas Company 
G-15662 Sinclair Oil and Gas Company 
G-15663 Southwest Gas Producing Company, Inc., et al. 
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Rate 
Docket Schedule Supp. 
Number Respondent No. No. 


-15678 The Atlantic Refining Company 118 
3-15678 The Atlantic Refining Company 147 
3-15678 The Atlantic Refining Company 150 
3-15680 Texaco Seaboard, Ine. 16 
-15685 Willard E, Walker 
Phillips Petroleum Company 
Sceony Mobil Oil Company, Ine. 
Texas Gulf Producing Company 
Trice Production Company 
Maracaibo Oil Exploration Corporation 
(Operator), et al. 
Sun Oil Company (Operator), et al. 
Union Oil Company of California 
Union Oil Company of California 
Union Oil Company of California 
Union Oil Company of California 
Union Oil Company of California, et al. 
G-15847 Union Oil Company of California, et al. 
G-15849 Morris Rauch, et al. 
G-15850 Jefferson Lake Sulphur Company 
(Operator), et al. 
G-1585: J. P. Owen (Operator), et al. 
G-15: Crescent Oil and Gas Corporation 
G-15872 Ted Weiner, et al. 
G-15938 P. R. Rutherford 
G-16044 Vincent & Welch Inc., et al. 
G-16060 Sohio Petroleum Company 
G-16241 Mound Company, et al. 
G-16590 Gas Gathering Corporation 
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BEFORE THE FEDERAL POWER COMMISSION 
Docket Nos. G-15546, e¢ al. 
In the Matters of 


Texaco, Inc., et al. 


Application for Rehearing of Order of the Federal 
Power Commission 


Comes now Transcontinental Gas Pipe Line Corpora- 
tion (Transco) and pursuant to Section 19(a) of the Nat- 
ural Gas Act, as amended, applies for rehearing of the 
“Order Modifying Order Requiring Refunds and Ter- 
minating Proceedings and Denying Interventions’’ issued 
on May 29, 1961 insofar as it applies to the proceedings 
identified in Appendix A hereto.’ This Application for Re- 
hearing is based upon the following grounds: 


I 


The Commission Erred in Denying Transco’s Petition to 
Intervene on the Ground that Its Petition Is ‘“‘Untimely.”’ 


By Order No. 206 issued July 11, 1958 entitled ‘‘Order 
Modifiying rules and regulations with respect to supple- 
ments reflecting the addition to the Louisiana state gather- 
ing tax’’, the Commission authorized 
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the filing of rate schedule changes ‘‘reflecting the incidence 
of the additional one cent (1¢) per Mcf gathering tax im- 


1It is not apparent that the Commission has ever formally consolidated for 
hearing all of the proceedings affected by the said May 29, 1961 order. 
Transco’s Petition to Intervene filed April 7, 1961, and this Application for 
Rehearing, are limited to the proceedings identified in Appendix A hereto, 
which are only a portion of the proceedings affected by the Commission’s 
said order. 
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pased by the state of Louisiana’’ by Act No. 8 of 1958, as 
of August 1, 1958, on less than the 30 days’ notice required 
by Section 4(d) of the Natural Gas Act, if filed on or be- 
fore August 1, 1958. 20 FPC 28, 29 (1958). As a basis 
for this order, the Commission states (20 FPC at 29): 


‘©A number of affected natural-gas companies have 
advised the Commission that litigation is to be insti- 
tuted challenging the constitutionality of the afore- 
said Act No. 8 of 1958 of the State of Louisiana. In 
view of this fact, and to assure appropriate refund, 
in the event said Act No. 8 of 1958 should be de- 
clared unsconstitutional by final judicial decision, of 
payments made pursuant to rate schedule changes 
proposed as a result of such legislation, the Commis- 
sion proposes to suspend for one day beyond the date 
they would otherwise become effective any such rate 
schedule charges.”? (Emphasis supplied). 


The independent producers identified in Appendix A here- 
to sell gas from sources in Louisiana to Transco under 
contracts on file with the Commission as rate schedules. 
Pursuant to Section 4(d) of the Natural Gas Act and said 
Order No. 206 of July 11, 1958, these producers filed the 
supplements to these rate schedules (identified in Column 
4 of Appendix A) reflecting the incidence of the additional 
one cent (1¢) per Mef gathering tax of the state of Louisi- 
ana. The Commission entered upon a hearing in each 
proceeding identified in Appendix A, suspended each such 
proposed rate change for one day,? 


1 Making them effective on the dates as set forth in the text of the Com- 
mission’s order issued herein on February 21, 1961 and entitled ‘‘Order Re- 
quiring Refunds and Terminating Proceedings. ’’ 
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and provided for refunds in substantially these terms: 


‘‘Respondent shall refund at such times and in such 
amounts to the persons entitled thereto, and in such 
manner as may be required by final order of the Com- 
mission, the difference between the presently effec- 
tively rates and charges and the proposed increased 
rates and charges hereby allowed to become effective 
in the event the additional tax of one cent per Mef 
levied by the State of Louisiana is for any reason 
held to be invalid. Should such additional tax eventu- 
ally be held invalid and the State of Louisiana makes 
refund, with interest, of the tax monies collected pur- 
suant to the said Act No. 8 of 1958, then, and in that 
event, a proportionate part of the interest so received 
by the Respondent herein shall be passed on and paid 
to the persons entitled thereto at such times and in 
such amounts, and in such manner as may be required 
by final order of the Commission. Respondent shall 
bear all costs of any such refunding; shall keep ac- 
curate accounts in detail of all amounts received by 
reason of the increased rates or charges allowed by 
this order to become effective, for each billing period, 
specifying by whom and in whose behalf such amounts 
were paid; and shall report (original and four 
copies), in writing and under oath, to the Commission 
quarterly, or monthly if Respondent so elects, for each 
billing period, and for each purchaser, the billing 
determinants of natural gas sales to such purchasers 
and the revenues resulting therefrom, as computed 
under the rates in effect immediately prior to the date 
upon which the increased rates allowed by this order 
become effective, and under the rates allowed by this 
order to become effective, together with the differences 
in the revenues so computed.’’ 
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Transco had no reason to quarrel with such refund pro- 
visions as they appeared adequate to keep Transco whole 
in the event the said additional Louisiana gathering tax 
was held invalid. 


Prior to January 1, 1960, the time limit within which peti- 
tions to intervene shall be filed was determined by Section 
1.8(d) of the Commission’s Rules of Practice and Procedure 
which provided in pertinent part as follows: 


‘Petitions to intervene and notices of intervention 
shall 
2462 


be filed with the Commission within the time pro- 
vided in any notice of the proceeding or in the order 
fixing date of hearing, but not less than 10 days before 
the date set for the commencement of the hearing, if 
any, except as otherwise specifically permitted by the 
Commission in extraordinary circumstances for good 
cause shown.”’ 


Since January 1, 1960, pursuant to Commission Order 
No. 217 issued November 20, 1959 in Docket No. R-177, Sec- 
tion 1.8(d) has read in pertinent part as follows: 


‘‘Petitions to intervene and notices of intervention 
may be filed at any time following the filing of a no- 
tice of rate or tariff change, or of an application, 
petition, complaint, or other document seeking Com- 
mission action, but in no event later than the date fixed 
for the filing of petitions to intervene in any order or 
notice with respect to the proceeding issued by the 
Commission or its Secretary, unless, in extraordinary 
circumstances for good cause shown, the Commission 
authorizes a later filing.’’ 


No date has even been fixed by either the Commission or 
the Secretary for the filing of petitions to intervene in the 
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proceedings identified in Appendix A hereto, nor has a 
date been set therein for the commencement of hearing. 
Thus Transco’s petition to intervene filed herein on April 
7, 1961, could not properly be called ‘‘untimely’’ under 
any of the applicable rules, regulations or orders of the 
Commission. Therefore, it was error for the Commission 
to deny Transco’s said petition to intervene. 


II 


The Commission Erred in Denying Transco’s Petition to 
Intervene Herein on the Grounds that the Participa- 
tion of Transco ‘‘Has Not Been Shown To Be in the 
Public Interest.’’ 


Transco’s interest in these proceedings are patent from 
the fact 
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that Transco was obliged to pay (and did pay) the pro- 
ducers identified in Appendix A hereto approximately 
an additional $270,000 as a result of the Commission’s 
action in accepting rate schedule supplements reflecting the 
incidence of the said additional Louisiana gathering tax 
and allowing the supplements to become effective. The 
basie contracts between Transco and the producers which 
govern these sales are on filed with the Commission as rate 
schedules and it must be assumed that the Commission 
is fully advised of their contents. Moreover, Transco 
fully informed the Commission of its rights to recover from 
the producers the amounts paid by Transco under protest 
which reflected the incidence of the invalid additional Lou- 
isiana gathering tax. There is incorporated by reference 
to the files of the Commission Transco’s Petition to Inter- 
vene filed herein on April 7, 1961; Transco’s Answer filed 
herein on April 7, 1961 to Joint and Several Application 
for rehearing on behalf of Long Island Lighting Com- 
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pany, Philadelphia Electric Company, Public Service Elec- 
tric and Gas Company, and The United Gas Improvement 
Company; and Transco’s Response to contentions of vari- 
ous producers filed herein on April 11, 1961. 


When Act No. 8 of 1958 was enacted in Louisiana, 
Transco immediately directed the attention of its Louisiana 
producers to that legislation, in writing, in these terms: 


““We believe, however, that the additional tax pur- 
ported to be imposed by Act 8 referred to above has 
not been validly imposed but that, on the contrary, said 
Act is invalid as being an attempt to place a direct 
burden on interstate commerce of the character pro- 
hibited by the Commerce Clause of the U. C. Con- 
stitution. Transcontinental, therefore, believes it in- 
cumbent upon you 
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to make any and all payments pursuant to the Act 
under protest, as provided in Title 47, Section 1576 
of the Louisiana Revised Statutes of 1950, as amended, 
or, in the alternative, to authorize Transcontinental 
to do so as your agent to the extent of the 34ths reim- 
bursement provision, and that you institute the suit re- 
quired by said section to preserve the validity of such 
protest, or, in the alternative, authorize Transconti- 
nenutal to institute such suit on your behalf.’’? 


Transco paid all of the increases allowed to be collected 
by the Commission’s action, under protest that the tax 
which occasioned the increase was invalid, and with the 
caveat that Transco looked to the producer to take all 
action necessary (or, in the alternative, authorize Transco 


1 This quotation also appears in Transco’s Answer filed herein on Aprli 7, 
1961 in response to the Joint and Several Application for Rehearing filed by 
the four cast coast utilitics, 
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to take such action) to assure that Transco would be re- 
imbursed upon invalidation of the Act. By denying 
Transco the right to intervene in these proceedings, the 
Commission has attempted to determine Transco’s legal 
rights and obligations insofar as proceedings before this 
Commission are concerned, without affording Transco any 
opportunity to be heard and, indeed, apparently solely 
upon the representations made to the Commission by pro- 
ducers whose views of their legal obligations are obviously 
at variance with those held by Tranco. This action by 
the Commission is contrary to the provisions of the natu- 
ral Gas Act and the Administrative Procedure Act Gov- 
erning hearing, and constitutes a denial of due process and 
equal protection of law assured Transco by the Constitu- 
tion of the United States. 
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Ti 


The Commission Erred in Not Rejecting the Supplements 
to Rate Schedules Filed by the Producers Where the 
Sole Justification for Such Filings Was the Imposition 
of an Invalid Taz. 


Transco’s typical contracts with its Louisiana producer- 
suppliers with respect to reimbursement for additional 
taxes read substantially as follows: 


“if at any time during the term of this agreement any 
new or additional occupation, production, severance 
or sales taxes... [or taxes of similar nature or equiv- 
alent in effect] . . . shall be validly imposed by any 
lawful authority on the gas delivered to Buyer pur- 
suant to this agreement or on the production thereof, 
or on the sale thereof, so that Seller shall be required 
to pay such increase either directly or through reim- 
bursing others, Buyer shall . . . pay to Seller three- 
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fourths (34ths) of any such increase in taxes or three- 
fourths (34ths) of such new taxes...” 


All of the rate changes identified in the supplements to 
rate schedules shown in column 4 of Appendix A hereto 
were filed with the Commission to reflect ‘‘the incidence 
of the additional one cent (1¢) per Mef gathering tax of 
the state of Louisiana’’,’ and for this reason were afforded 
the expedited disposition permitted by the Commission’s 
order No. 206 issued July 11, 1958. 20 FPC 28. 


The courts have now held that the said Louisiana gather- 
ing tax was unconstitutional. It was a nullity ab initio. 
Transco was and is 
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under no contractual obligation to reimburse for an invalid 
tax and the producers had and have no right to collect such 
reimbursement from Transco. As a result of the invalida- 
tion of the tax the producers were without a contractual 
right to file with the Commission the supplements to their 
rate schedules set out in Appendix A hereto. The pro- 
ducers’ actions in filing these rate changes were unilateral 
and without Transco’s necessary consent. The Commis- 
sion could not in these proceedings enlarge upon the con- 
tractual rights of these producers to file rate changes. See 
Federal Power Commission v. Sierra Pacific Power Com- 
pany, 350 U.S, 348, 76 S. Ct. 368 (1956). Thus the Com- 
mission has erred in not rejecting the said rate filings of 
the producers as having been unlawfully accepted for 
filing in view of the invalidation of the said additional 


1 The Commission found in its order issued herein on May 29, 1961 (Mimeo- 
ed, page 5): ‘It is patently clear that the Commission in its suspension 
orders issued herein was concerned only with the increase in rate resulting 
from enactment of the Section 678 tax (47 La, Rev. Stat. 1950, § 678), which 
was made effective on August 1, 1958, and was in addition to the Scction 
671 tax.’’ 


289 


(2466) 


Louisiana gathering tax. United Gas Pipe Line Co. v. 
Mobile Gas Service Corp., 350 U.S. 332, 76 S. Ct. 373 
(1956). 


Transeo has been deprived of its contract rate through 
a unilateral filing of a higher rate by the producers identi- 
fied in Appendix A hereto, ‘‘with no hearing or finding 
by the Commission—the only regulatory agency with au- 
thority over the contract rate—as to the illegality of that 
rate”? Natural Gas Pipeline Co. v. Federal Power Com- 
mission, 253 F. 2d 3, 6 (3d Cir. 1958), cert. denied, 357 U.S. 
927, (1958). 

IV 


The Commission Erred in Terminating These Proceedings 
Without Complying with the Hearing and Refund Re- 
quirements of Section 4(e) of the Act. 


In cach of the proceedings identified in Appendix A here- 
to the 
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Commisison, acting pursuant to Section 4(e) of the Act, 
entered upon a hearing concerning the lawfulness of the in- 
creased rate, suspended the effectiveness of the proposed 
rate change for one day and required the producers to make 
refunds. The termination of such a proceeding must con- 
form to the statutory requirements. See Minneapolis Gas 
Company v. Federal Power Commission, F. 2d , 
(D. C. Cir. 1961) (No. 15452 decided March 9, 1961). 


The Commission infers that the only issue in these pro- 
ceedings is ‘‘the unconstitutionality of the Louisiana gas 
gathering tax.’’ (Order isued May 29, 1961, mimeoed, page 
5) This is an erroneous view. The issue here is what re- 
fund must the producers make to the purchasers as a result 
of the unconstitutionality of the said additional Louisiana 
gas gathering tax. There is no settlement agreement 
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before the Commission for consideration. Under the cir- 
cumstances, assuming arguendo that the Commission prop- 
erly entered upon hearings herein (see paragraph III, 
supra), the Commission is obligated herein, under Section 
4(d) of the Act: 


“‘upon completion of the hearing and decision, to order 
such natural-gas company to refund, with interest, the 
portion of such increased rates or charges by its de- 
cision found not justified.”? 


The Commission here has not undertaken a public hear- 
ing; it has not ordered the refund of amounts ““found 
not justified’. The producer is required to refund only 
in the event that the producer obtains a refund 
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from the state of Louisiana. No producer not required to 
refund (because receiving no refunds from the State of 
Louisiana) has been required to justify the failure to re- 
turn the sums which by contract the producer had no legal 
right to collect. 


Thus the Commission erred in failing to carry out its 
obligations under Section 4 of the Natural Gas Act to 
the detriment of Transco. See Cities Service Gas Co. v. 
Federal Power Commission, 255 F. 24 860 (10th Cir. 1958), 
cert. denied 358 U.S. 837 (1958). 


Vv 


The Commission Erred in Relieving from the Refund Ob- 
ligations Imposed by the February 21, 1961 Order 
Those Producers Who Did Not Apply for Rehearing 
of Said Order Within the Time Period Provided by 
Section 19(a) of the Natural Gas Act. 


By its ‘‘Order Requiring Refunds and Terminating Pro- 
ceedings”’ issued February 21, 1961, the Commission or- 
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dered the producers in each of the proceedings identified 
in Appendix A hereto, inter alia, to refund (1) the dif- 
ference between the producers’ increased rates and charges 
allowed to become effective by reason of the levy of the 
additional Louisiana gas gathering tax and the effective 
rates at the time said increased rates and charges were 
allowed to become effective; and, (2) a proportionate part 
of any interest received from the State of Louisiana. 
Only the second refund obligation was contingent upon 
receipt of a refund from the State of Louisiana. In other 
words, insofar 
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as item (1) is concerned, the February 21, 1961 order re- 
quired refunds by all producers who filed increased rates 
allowed to become effective by reason of the increased 
Louisiana tax, regardless of whether they received refunds 
from the state of Louisiana.” 


Applications for rehearing of the said February 21, 1961 
order were filed by only certain of the producers affected. 
A few others filed petitions for clarification. By order 
issued April 14, 1961, the Commission, after identifying 
these producers, granted rehearing ‘‘insofar as such order 
is applicable to the above designated proceedings.’’ Thus 
rehearing (assuming the petitions for clarification met the 
statutory standards of Section 19(a)) was granted in only 
10 of the 43 proceedings identified in Appendix A hereto.” 
Yet the Commission’s order of May 29, 1961 (to which 
this application for rehearing is directed) purports to 


1 At least one producer acknowledged to the Commission that the February 
21, 1961 order was sufficiently valid to justify a refund in compliance with 
it. See ‘‘Answer of the Superior Oil Company to Petitions to Intervene of 
Long Island Lighting Company and Public Service Electric and Gas Com- 
pany’? filed herein. 


2The proceedings in which rehearing was assumedly granted are identified 
on Appendix A hereto by an asterisk. 
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modify the order of February 21, 1961 as it relates to the 
producer proceedings in which no rehearing application 
whatsoever had been filed. 


Section 19 of the Act provides the procedure for review 
of a Commission order. If an application for rehearing 
is not filed ‘‘within thirty days after the issuance’? of an 
order, it becomes final. Thereafter it cannot lawfully be 
amended, not even by the Commission sua sponte, we sub- 
mit, without prior notice to interested parties. Such pro- 
cedural safeguards are essential to the preservation of 
lawful rights. 
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Transco was not injured by the February 21, 1961 order 
requiring refunds. It had no cause to apply for rehearing 
of that order. 


Transco did its utmost to bring to the attention of the 
Commission the fundamental nature of its objections to the 
contentions of those producers who did apply for rehearing 
of and seek modification of the February 21, 1961 order. 
(See Transco’s Response to Contentions of Various Pro- 
ducers filed herein on April 11, 1961). This effort by 
Transco was fruitless as the Commission apparently did 
not consider Transco’s contentions, having decided to deny 
Transco’s Petition to Intervene. 


Transco had no notice that the Commission contemplated 
reversal of its February 21, 1961 refund order as it related 
to producers who had not applied for rehearing and, inso- 
far as those proceedings are concerned, by its order of 
May 29, 1961 the Commission has erroneously attempted to 
exceed its statutory authority. 


Wnuererorr, Transcontinental Gas Pipe Line Corporation 
respectfully urges that the Commission: 


(1) grant rehearing as requested herein; 
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(2) grant Transco’s Petition to Intervene in the pro- 
ceedings identified in Appendix A hereto; 


2471 
(3) abrogate and vacate its said order of May 29, 1961 
insofar as it relates to the proceedings identified in Ap- 
pendix A hereto; 


(4) reinstate, without modification, its said order of 
February 21, 1961 insofar as it relates to the same pro- 
ceedings or, in the alternative, reject the rate schedule 
supplements identified on Appendix A hereto on the ground 
they were unlawfully filed; and 


(5) grant Transco such other and further relief as ap- 
pears proper in the premises. 


Respectfully submitted, 


TRANSCONTINENTAL Gas Prre Live 
CorPorATION 
By Joun T. Mmter, Jr. 
Its Attorney 
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APPENDIX A 


Rate 
Schedule Supp. 
Respondent No. No. 


Shell Oil Company 25 
The Superior Oil Company (Operator), et al. 65 
Amerada Petroleum Corporation 48 
Continental Oil Company 161 
David Crow, Trustee 
Crow Center Petroleum Corporation, et al. 
Hassie Hunt Trust 
The Pure Oil Company 
Tidewater Oil Company 
G-15591 Bel Oil Corporation 
G-15593 Sunray Mid-Continent Oil Company 
G-15593 Sunray Mid-Continent Oil Company 
G-15594 Sunray Mid-Continent Oil Company 
*G-15596 Phillips Petroleum Company 
“G-15599 Forest Oil Corporation (Operator), et al. 
G-15608 Austral Oil Company, Incorporated 
(Operator), et al, 
G-15618 John W. Mecom d.b.a. Mecom Petroleums 
G-15620 Cyprus Oil Company (Operator) et al. 
*G-15621 Tidewater Oil Company (Operator), et al. 
G-15625 William Herbert Hunt Trust Estate 
d.b.a. Park Pipe Line 
*G-15632 Sun Oil Company (Operator), et al. 
*G-15632 Sun Oil Company (Operator), et al, 
G-15662 Sinclair Oil and Gas Company 
G-15662 Sinclair Oil and Gas Company 
G-15663 Southwest Gas Producing Company, Inc., et al, 
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Rate 
Docket Schedule Supp. 
Number Respondent No. No. 


» 


*G-15678 The Atlantic Refining Company 118 
*G-15678 The Atlantic Refining Company 147 
*G-15678 The Atlantic Refining Company 150 
*G-15680 Texaco Seaboard, Inc. 16 
G-15685 Willard E. Walker 
*G-15721 Phillips Petroleum Company 
G-15723 Socony Mobil Oil Company, Ine. 
G-15729 Texas Gulf Producing Company 
G-15748 Trice Production Company 
G-15753 Maracaibo Oil Exploration Corporation 
(Operator), et al, 
*G-15768 Sun Oil Company (Operator), et al. 
G-15846 Union Oil Company of California 
G-15846 Union Oil Company of California 
G-15846 Union Oil Company of California 
G-15846 Union Oil Company of California 
G-15847 Union Oil Company of California, et al. 
G-15847 Union Oil Company of California, et al. 
G-15849 Morris Rauch, et al. 
G-15850 Jefferson Lake Sulphur Company 
(Operator), et al. 
G-15852 J. P, Owen (Operator), et al. 
G-15857 Crescent Oil and Gas Corporation 
G-15872 Ted Weiner, et al. 
G-15938 P. R. Rutherford 
G-1604% Vincent & Welch Inc., et al. 
*G-16060 Sohio Petroleum Company 
G-16241 Mound Company, et al. 
G-16590 Gas Gathering Corporation 
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BEFORE THE 
FEDERAL POWER COMMISSION 


Docket Nos. G-15632, G-15633, G-15743, G-15768 
Sun Om Company 


Application for Rehearing of Sun Oil Company 


Comes now Sun Oil Company (hereinafter sometimes 
referred to as ‘‘Sun” or as the ‘‘Applicant’’) and pursuant 
to Section 19(a) of the Natural Gas Act, as amended, 15 
U.S.C. See. 717r(a), and to Section 1.34 of the Commis- 
sion’s Rules of Practice and Procedure, 18 C.F.R., See. 
1.34, applies for rehearing of the Commission’s order 
issued on August 30, 1961, in the above-captioned dockets 
designated ‘‘Order Reopening Proceedings and Permitting 
Interventions’, insofar as such order relates to the cap- 
tioned dockets. In support of this request, it is respectfully 


represented as follows: 


I. 


The captioned proceedings were initiated by orders 
issued July 31, 1958. By such orders the Commission sus- 
pended certain price increases in Applicant’s F.P.C. Gas 
Rate Schedules specified in such orders until August 2, 
1958. 
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Such orders required Applicant to execute certain under- 
takings with respect to refunds. 
II. 


By an order issued February 21, 1961, involving the 
above-captioned and other dockets, the Commission termi- 
nated the proceedings with respect to each of the captioned 
dockets, and directed the making of refunds. As far as 
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Applicant is aware, it was the only party which sought re- 
hearing of the order of February 21, 1961, insofar as it 
related to the captioned dockets. In its application for 
rehearing, Applicant did not question the Commission’s 
action terminating the captioned proceedings. It did, 
however, seek a clarification of the Commission’s order 
with respect to the payment of refunds in those proceedings. 


Il. 


The Commission’s order issued May 29, 1961 shows that 
The United Gas Improvement Company (UGI) has sought 
and been denied intervention on two occasions. In fact, 
according to the Commission’s orders, UGI and United Fuel 
Gas Company were the only companies prior to the Com- 
mission’s decision on February 21, 1961 which sought to 
intervene, and their petitions appear to be limited to only 
one of the 
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captioned dockets. No one sought to intervene in any of 
the other captioned dockets prior to the decision of Febr- 
uary 21, 1961. 


Iv. 


The order issued May 29, 1961 and the listing of peti- 
tioners to intervene in the above-captioned dockets show 
UGI was one of two petitioners seeking to intervene in 
Docket No. G-15743 and its petition to intervene in that 
docket was filed on March 23, 1961. Such petition to inter- 
vene was denied by the order issued May 29, 1961, and on 
the same date the Commission rejected UGI’s and other 
Distributors’ joint and several application for rehearing 
with respect to the order of February 21, 1961. 


V. 
The order issued May 29, 1961, shows that Transcon- 
tinental Gas Pipe Line Company (Transco) filed a petition 
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to intervene on April 7, 1961. The appedices attached to 
that order and the order issued August 30, 1961, of which 
rehearing is here sought, discloses Transco sought to inter- 
vene in two of the captioned dockets, to wit Nos. G-15632 
and G-15768. Transco’s petition to intervene in those 
dockets was denied by the Commission’s order dated May 
29, 1961. 
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VI. 


By an order issued April 14, 1961, the Commission 
granted rehearing of the order of February 21, 1961. There- 
after, on May 29, 1961 the Commission issued an ‘‘Order 
Modifying Order Requiring Refunds and Terminating Pro- 
ceedings and Denying Interventions.’? Such order clearly 
affirmed the order of February 21, 1961, terminating the 
captioned proceedings, and clarified the provisions as to 
refunds in the manner requested by Applicant. Such 
order, as already noted, denied intervention by Transco in 
Docket Nos. G-15632 and G-15768 and intervention by UGI 
in Docket No. G-15743. 


VII. 


According to the recitals in the order issued August 30, 
1961 and Appendix D here sought to be reviewed, the 
Memphis Light, Gas and Water Division (Memphis) on 
June 27, 1961, and Texas Gas Transmission Corporation 
(Texas Gas) on June 28, 1961 filed petitions seeking leave 
to intervene and an application for rehearing. As far as 
the order issued August 30, 1961 discloses, the Commis- 
sion took no action on such petitions to intervene or applica- 
tions for rehearing prior to that date. Under the provisions 
of Section 1.34(c) of the Commission’s Rules of Practice 
and Procedure the applications for rehearing would be 
deemed to be denied on July 27, 1961 and July 28, 1961. 
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VII. 


The order of August 30, 1961, recites that Transco 
tendered for filing on June 28, 1961, an application for re- 
hearing of the order of May 29, 1961, insofar as that order 
denied Transco’s petitions to intervene in the proceedings 
in which Transco had sought intervention. Transco’s 
petition would only relate to Applicant’s Rate Schedules 
Nos. 51, 71 and 44 which along with other rate schedules 
of Applicant are involved in Docket Nos. G-15632 and 
G-15768. No action was taken thereon for a period of 
thirty days and under Section 19(a) of the Natural Gas 
Act and Section 1.34(¢) of the Commission’s Rules of 
Practice and Procedure such application for rehearing is 
deemed denied. On July 28, 1961, and August 9, 1961, 
Transco filed petitions for review of the order of May 29, 
1961. 

IX. 


The order of August 30, 1961, and Appendix E recites 
that United Fuel Gas Company (United Fuel) as an inter- 
venor in Docket No. G-15743, filed an application for re- 
hearing on June 28, 1961 to the order issued May 29, 1961. 
Such application, as far as the order issued August 30, 
1961 discloses, had not been acted upon by the Commission, 
and under Section 19(a) of the Act and Section 1.34(c) 
of the 
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Commission’s Rules of Practice and Procedure would be 
deemed to be denied as of July 28, 1961. As far as Ap- 
plicant is aware, United Fuel has not sought review of the 
order issued May 29, 1961. 


x. 


The Commission erred in reopening the proceeding in 
Docket Nos. G-15632, G-15633, G-15743 and G-15768, for 
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the reason that such proceedings were terminated by the 
order issued February 21, 1961. No party to such pro- 
ceedings sought rehearing of the termination of such pro- 
ceedings; and under such circumstances such termination 
became final and the proceeding in Docket Nos. G-15632, 
G-15633, G-15743 and G-15768 are finally disposed of and 
not subject to be reopened by the Commission as prescribed 
in its order of August 30, 1961. 


XI. 


Assuming arguendo that the order issued April 14, 1961, 
granted rehearing with respect to the termination of the 
proceedings in Docket Nos. G-15632, G-15633, G-15743 and 
G-15768, the Commission erred in reopening the proceed- 
ings in those dockets for the following reasons: 


(a) The order issued May 29, 1961, clearly has become 
a final order which did terminate the proceedings in the 
captioned dockets, insofar as the Commission is concerned, 
and the Commission has no authority to reopen the pro- 
ceedings in the captioned dockets. The Commission is 
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accorded certain authority to modify or set aside an order 
sought to be reviewed under Section 19(a) of the Natural 
Gas Act. The only situation in which the Commission 
even has authority to modify or set aside any finding or 
order made or issued by it after it has acted upon an ap- 
plication for rehearing (or such an application has been 
deemed to be denied) is in a case where review has been 
sought. In this very limited situation the only party who 
can be accorded any relief by the Commission is the party 
who has sought to protect his rights by seeking review, and 
the Commission has no authority to modify or set aside its 
order in favor of a person or party who has not sought to 
protect his rights by a petition to review. By the order 
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issued August 30, 1961, the Commission purports to re- 
open proceedings which it is not authorized to do by Section 
19(a) of the Act. 

(b) The order issued May 29, 1961, becomes final and 
not subject to reopening by the Commission on the date 
as of which the time for filing an application for rehearing 
expired as to all persons not properly seeking rehearing of 
such order. The filing of an application for rehearing by a 
non-party does not extend the time as of which the Com- 
mission may reopen the proceeding. 

(c) The proceedings in Docket Nos. G-15632, G-15633, 
G-15743 and G-15768 were initiated pursuant to Section 
4(e) of the Natural Gas Act, and under such section the 
Commission 
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is permitted only to enter into a hearing with respect to 
the justness and reasonableness of rates within the time 
limitations prescribed therein. After the issuance of the 
order of May 29, 1961, which clearly terminated the pro- 
ceedings in the captioned dockets, the Commission has no 
authority to reopen Section 4(e) proceedings. 


(d) The Commission erred in reopening Docket No. 
G-15743 as to The United Gas Improvement Company 
(UGI) and permitting other distributors to intervene. 
UGI sought intervention on two separate occasions, both of 
which were denied by the Commission. The denial of inter- 
vention by the Commission in its order of May 29, 1961, was 
a final, reviewable order, from which UGI did not seek 
review. Accordingly, such order of May 29, 1961, was a 
final, reviewable order denying UGI participation in such 
proceeding. 

(e) The Commission erred in reopening the proceedings 
in Docket Nos. G-15632 and G-15768 and permitting 
Transco to intervene. The order of May 29, 1961, denying 
intervention to Transco became a final order and finally 


302 


(2488) 


determined Transco’s rights in those proceedings as of the 
date the application for rehearing was deemed denied. 
The filing of Transco’s petition for review does not extend 
or enlarge the Commission’s authority to reopen the order. 
The provisions of Section 19(a) only permit modification 
or setting aside of an order of which review is sought and 
clearly would be limited to matters which 
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Transco has sought to review. 


(f) The Commission erred by reopening the proceedings 
in Docket No. G-15633 and permitting Memphis Light, 
Gas and Water Division and Texas Gas Transmission 
Corporation to intervene therein, because its order of 
May 29, 1961, terminating such proceedings became final, 
and thereafter Docket No. G-15633 was not subject to being 
reopened by the Commission insofar as such persons are 
concerned and such persons’ rights were thereby finally 
determined not later than the date as of which their ap- 
plications for rehearing were deemed denied. Moreover, 
to the best of Applicant’s knowledge neither Memphis nor 
Texas Gas has sought review of the order of May 29, 1961, 
and the proceedings in Docket No. G-15633 is final and not 
subject to being reopened. 


(g) The Commission erred in reopening the proceedings 
in Docket No. G-15743 and permitting United Fuel to inter- 
vene therein, because its order of May 29, 1961, terminating 
such proceedings became final and thereafter the proceed- 
ings in Docket No. G-15743 were not subject to being re- 
opened by the Commission insofar as United Fuel is con- 
cerned and finally determined its rights in such proceedings 
not later than sixty days after the date as of which its 
application for rehearing was deemed denied. To the best 
of Applicant’s knowledge United Fuel has not sought 
judicial review of the final order terminating the proceed- 
ings in Docket No. G-15743. 
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Wuererore, Sun Oil Company respectfully requests the 
Commission to grant rehearing with respect to its order 
issued August 30, 1961, insofar as it purports to reopen 
the proceedings in Docket Nos. G-15632, G-15633, G-15743, 
and G-15768, and upon rehearing such order be set aside 
and the proceedings in Docket Nos. G-15632, G-15633, 
G-15743 and G-15768 be declared to have been finally 
terminated by the order issued February 21, 1961, or the 
order issued May 29, 1961; and that Sun Oil Company be 
accorded such other and further relief to which it may show 
itself entitled. 

Respectfully submitted, 


Sun Om Company 


By /s/ Joun A. Wann, III 
John A, Ward, III 
Its Attorney 


Joun A. Warp, IIT 
1608 Walnut Street 
Philadelphia 3, Pennsylvania 


JOINER CARTWRIGHT 

Herr M. WeINert 
Sun Oil Company 
P. O. Box 2831 
Beaumont, Texas 


Cuartes F, Hemrick 
J. Coupert PEuRIFOY 
P. O. Box 2880 
Dallas 21, Texas 


Rosert EB. May 

Omar L. Croox 
May, Shannon and Morley 
1700 K Street, N. W. 
Washington 6, D. C. 


Attorneys for Sun Oil Company 
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Disrricr or CotumBi, ss: 


John A. Ward, II, being first duly sworn, deposes and 
says that he is attorney for Sun Oil Company; that as 
such he has signed the foregoing ‘‘ Application for Rehear- 
ing of Sun Oil Company’’ for and on behalf of said Com- 
pany; that he is authorized so to do; that he has read 
said Application and is familiar with the contents thereof; 
and that the matters and things therein set forth are true 
and correct to the best of his knowledge, information and 
belief. 


/s/ Joan A, Warp, III 
John A. Ward, IIT 


Subscribed and sworn to before me, a Notary Public, 
this 29th day of September, 1961. 


/s/ THomas C. Evans 
Thomas C. Evans 
(SEaz) 


My Commission expires September 14, 1965. 
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Address all Communications 
to the Secretary 


FEDERAL POWER COMMISSION 
WASHINGTON 25, D. C. 


Docket Nos. G-15632, et al 
Sun Oil Company 
Oct. 9, 1961 


John A. Ward, IIT, Esquire 
Sun Oil Company 

1608 Walnut Street 
Philadelphia 3, Pennsylvania 


Dear Mr. Ward: 


Your application for rehearing tendered for filing on 
September 29, 1961 has been accepted for filing as a motion 


for reconsideration of the Commission’s Order issued 
August 30, 1961 in G-15546, et al. 


An application for rehearing does not lie on procedural 
orders such as the one issued August 30, 1961 (see Section 
1.34 of the Commission’s Rules of Practice and Procedure). 

Very truly yours, 


J. H. Guetme 
Secretary 
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BEFORE THE 
FEDERAL POWER COMMISSION 


In the Matters of 
Texaco Inc., et al. 


Docket Nos. G-15546, e# al. 


Statement of Position of Intervenor Transcontinental 
Gas Pipe Line Corporation 
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Preliminary Statement 


In June 1958 the State of Louisiana imposed an addi- 
tional gathering tax of one cent (1¢) per Mef upon natural 
gas produced in the State, effective August 1, 1958.1 If 
the tax was valid, Transco and other interstate pipeline 
purchasers were contractually obliged to reimburse their 


Louisiana producer-suppliers for a portion of the tax 
under gas purchase contracts filed with the Commission 
as rate schedules by the producers. 


A number of affected natural-gas companies advised the 
Commission in writing that litigation was to be instituted 
challenging the constitutionality of the additional gather- 
ing tax. ‘‘In view of this fact, and to assure appropriate 
refund, in the event said Act No. 8 of 1958 
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should be declared unconstitutional by final judicial deci- 
sion, of payments made pursuant to rate schedule changes 


1 Act No. 8 of 1958, as approved on June 16, 1958, amending Title 47 of 
the Louisiana Revised Statutes (47 La. Rev. Stat. 1950, § 678). This tax 
is herein identified as Act No. 8 or as ‘‘the additional gathering tax’’ to 
distinguish it from the gathering tax of 1¢ per Mcf imposed in 1948 by 
Acts 1948, No. 11, §1, and declared unconstitutional by the same Louisiana 
Supreme Court decisions which determined that the additional gathering tax 
was unconstitutional, 
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proposed as a result of such legislation,’’ the Commission 
by Order No. 206 issued July 11, 1958 provided that rate 
schedule changes reflecting the incidence of the additional 
tax may be filed by the producers on less than the 30 days 
notice required by Section 4(d) of the Natural Gas Act. 
20 FPC 28 (1958). (Emphasis supplied.) The Commis- 
sion further advised that it proposed ‘‘to suspend for one 
day beyond the date they would otherwise become effective 
any such rate schedule changes.’’ 


Several producers selling natural gas to Transco, under 
contracts on file with the Commission as rate schedules, 
filed supplements to the rate schedules pursuant to Section 
4(d) of the Natural Gas Act and Order No. 206 reflecting 
the incidence of the additional one cent per Mef gathering 
tax. These rate changes have been identified as the 43 
separate proceedings in which Transco has been author- 
ized to intervene by the Commission’s Order issued herein 
on August 30, 1961. (See Appendix ‘‘B’’ to that Order.) 


After receipt of the increased rates filed by the pro- 
ducers, the Commission issued appropriate orders in each 
of the 43 proceedings authorizing the collection from 
Transco of the increased rates subject to the following 
condition: 

‘‘Respondent shall refund at such times and in such 
amounts to the persons entitled thereto, and in such 
manner as may be required by final order of the 
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Commission, the difference between the presently ef- 
fective rates and charges and the proposed increased 
rates and charges hereby allowed to become effective 
in the event the additional tax of one cent per Mcf 
levied by the State of Louisiana is for any reason held 
to be invalid. Should such additional tax eventually 
be held invalid and the State of Louisiana makes re- 
fund, with interest, of the tax monies collected pursu- 
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ant to the said Act No. 8 of 1958, then, and in that 
event, a proportionate part of the interest so received 
by the Respondent herein shall be passed on and paid 
to the persons entitled thereto at such times and in 
such amounts, and in such manner as may be required 
by final order of the Commission.” (Emphasis sup- 
plied.) 


Each producer was obliged, as a condition to collecting 
the increased rates, to file with the Commission an under- 
taking in writing that it would comply with this refund 
condition. 


Convinced that Act No. 8 was unconstitutional and, con- 
sequently, could create no contractual right to reimburse- 
ment, Transco sent a letter dated July 11, 1958 to each 
of its producer-suppliers in Louisiana directing their at- 
tention to this enactment, inter alia, and stating: 


‘We believe, however, that the additional tax pur- 
ported to be imposed by Act 8 referred to above has 
not been validly imposed but that, on the contrary, 
said Act is invalid as being an attempt to place a 
direct burden on interstate commerce of the character 
prohibited by the Commerce Clause of the U. S. Con- 
stitution. Transcontinental, therefore, believes it in- 
cumbent upon you to make any and all payments pur- 
suant to the Act under protest, as provided in Title 
47, Section 1576 of the Louisiana Revised Statutes of 
1950, as amended, or in the alternative, 
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to authorize Transcontinental to do so as your agent 
to the extent of the 34ths reimbursement provision, 
and that you institute the suit required by said sec- 
tion to preserve the validity of such protest, or, in the 
alternative, authorize Transcontienntal to institute 
such suit on your behalf.” (Emphasis supplied.) 
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Thus the Louisiana producers received notice prior to 
August 1, 1958, from both the Commission and Transco 
that they would be obliged to make refunds in the event 
Act No. 8 were held unconstitutional. 


When the Commission accepted the supplements filed 
by the producers and made them effective subject to re- 
fund in the event Act No. 8 was declared unconstitutional, 
Transco affixed to each remittance statement of all checks 
issued by Transco to such producer-suppliers for the 
period subsequent to August 1, 1958, the effective date of 
the additional gathering tax, the caveat that ‘‘any amount 
included in this check as payment of, reimbursement for, 
or on account of the Louisiana Gas Gathering Tax is paid 
subject to reimbursement to this Corporation if and when 
such tax shall be adjudged to be invalid, as per letter to 
you of July 11, 1958.’’ 


Transco paid its Louisiana producer-suppliers approxi- 


mately an additional $270,000 as a result of the Commis- 
sion’s action in accepting the rate schedule supplements 
reflecting the incidence of the invalid additional gathering 
tax and allowing the supplement to become effective. 
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After Order No. 206 was issued, the tax authorities of 
the State of Louisiana requested a conference with the 
Commission. (See letter from Robert L. Roland, Director 
of Revenue, State of Louisiana, to the Commission, dated 
September 23, 1958.) By letter dated October 2, 1958 
the Chairman of the Commission advised the Louisiana 
Collector of Revenue that Order No. 206 was not intended 
to ‘‘force’’ litigation of the tax statutes but had been is- 
sued only ‘‘after the Commission had received advices— 
in writing—from a number of affected natural-gas com- 
panies of their intentions to institute litigation challenging 
the constitutionality of Act No. 8 of 1958 of the State of 
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Louisiana.”” In this response the Chairman of the Com- 
mission also voiced the opinion that the suspension and 
refund procedures of Order No. 206 ‘‘provide the most 
effective means available to it under the Natural Gas Act 
for protecting the interests of those who are ultimately 
required to bear the burden of the taz.’’ (Emphasis sup- 
plied.) 

In a further letter to the Louisiana Collector of Rev- 
enue, dated October 28, 1958, the Chairman of the Com- 
mission repeated his statement that the Commission was 
not seeking to ‘‘force’’ litigation of the tax statute, ‘but 
sought merely to protect ultimate consumers in a proper 
manner against payment of operating expenses which in- 
cluded the tax if the tax is held to be invalid.”” To show 
that its action was consistent with prior precedent, the 
Chairman of the Commission cited Opinion No. 278, Re 
El Paso Natural Gas Company, Docket No. 
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G-2018 issued November 26, 1954 in which the Commission 
refused to allow as an operating expense a somewhat 
similar tax under a Texas statute subsequently declared 
invalid, notwithstanding the failure of El Paso to make 
its tax payments to the State under protest. Opinion No. 
269, Re Panhandle Eastern Pipe Line Company, issued 
April 15, 1954, was also cited in support of the same prem- 
ise. In other words, it was made plain that the Commis- 
sion would not allow any producer to include in its cost of 
service payments which were made to Louisiana for the 
invalid additional gathering tax if the producer failed to 
take the steps which would enable it to obtain refunds 
from the State. 


1As stated in Transco’s letter to the producers dated July 11, 1958, Title 
47, Section 1576 of the Louisiana Revised Statutes of 1950, as amended, 
set out procedures which if followed would assure refunds in the event Act 
No, 8 was held unconstitutional. 
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The Supreme Court of the State of Louisiana has held 
that Act No. 8 is unconstitutional. Bel Oil Corporation, 
et al. v. Rufus W. Fotenot, Collector of Revenue, 238 La. 
1002, 117 So. 2d 571 (1959) ; Southern Natural Gas Com- 
pany v. Robert L. Roland, Collector of Revenue, 240 La. 
471, 123 So. 2d 891 (1960). In recognition of this action 
by the Louisiana Supreme Court, the Commission on Feb- 
ruary 21, 1961 issued its order herein disallowing the in- 
creased rates filed by the producers and ordering them to 


“‘refund their respective purchasers the amounts col- 
lected under the respective agreements and undertak- 
ings filed in compliance with the Commission’s orders 
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herein together with a proportionate part of any 
interest received from the State of Louisiana.’’ 


and terminated the proceedings. 


Transco had no cause to complain about this order. Its 
legal effect was the same as a specific holding that the in- 
creased rates were unilaterally filed without the pur- 
chaser’s consent. 


Certain distributors and producers attacked the Febru- 
ary 21, 1961 order. Whereupon, in order to protect its 
rights Transco filed with the Commission its petition to 
intervene in the 43 proceedings herein in which it has an 
interest, and also responded to the adverse contentions of 
the distribution companies and producers. 


By Order issued April 14, 1961 the Commission granted 
rehearing in the proceedings in which applications for 
rehearing had been filed. In this connection it should be 
noted that such applications had been filed in only 10 of 
the 43 proceedings involving sales to Transco. 


On May 29, 1961 the Commission issued its order herein 
which (1) modified the February 21, 1961 order so as to 
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relieve all producers (including those who had not applied 
to the Commission for rehearing) from the obligation to 
make refunds unless the producer received a refund from 
the State of Louisiana, and (2) denied Transco’s petition 
to intervene. 


Transco applied for rehearing of the May 29, 1961 order 
and filed appropriate petitions for review with the United 
States Court of 
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Appeals for the District of Columbia Circuit. Transcon- 
tinental Gas Pipe Line Corporation v. Federal Power Com- 
mission, D. C. Cir. Nos. 16510 and 16538.) On August 30, 
1961 the Commission issued its order reopening the pro- 
ceedings herein and permitting Transco, inter alia, to 
intervene. Meanwhile the Commission requested, and was 
granted, an extension of time until December 6, 1961 within 
which to file the required certification of record in the pro- 


ceedings before the Court of Appeals for the District of 
Columbia Circuit. 


Issue 


As the additional Louisiana gathering tax which was 
the sole basis for the increase in rates filed by the pro- 
ducers pursuant to Section 4(d) of the Natural Gas Act 
and Order No. 206 has been declared unconstitutional, the 
Commission must now determine how much the producers 
must refund to the purchasers who paid the increased 
rates. 


2509 
ARGUMENT 
I 


In view of the unconstitutionality of Act No. 8, the 
Commission should now (1) reject the supplements 
filed by the producers pursuant to Order No. 206 on 
the ground that they represent unilateral filings made 
without the consent of the purchasers; and (2) order 
refunds of the difference between the increased rates 
and charges allowed to become effective under the 
supplements and the rates and charges in effect prior 
thereto, plus interest where appropriate. 


The regulatory system contemplated in the Natural Gas 
Act is based on a foundation of private contracts. The 
existence of the Act does not change the contractual rights 
of the parties. Nor does it contain any provision by which 
the contracting parties may make or change rates except 
in accordance with the terms of their contract. Under the 
Act the Commission has the power to review rates set 
initially by contract. It cannot change the contract rates 
except after an evidentiary hearing as to their lawfulness. 
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 
350 U.S. 332, 76 S. Ct. 373 (1956); Federal Power Com- 
mission v. Sierra Pacific Power Co., 350 U.S. 348, 76 S. Ct. 
368 (1956). 


These proceedings involve the filing of supplements with 
the Federal Power Commission pursuant to Section 4 of 
the Act and Order No. 206 in situations where the sale is 
governed by a contract between the producer-supplier and 
Transco. Thus no unilateral right to file rate changes is 
present in these cases. 
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The producer’s contractual right to claim a reimburse- 
ment from Transco arises out of a contractual provision 
which provides substantially as follows: 


“if at any time during the term of this agreement any 
new or additional occupation, production, severance 
or sales taxes ... [or taxes of similar nature or equiv- 
alent in effect] ... shall be validly imposed by any 
lawful authority on the gas delivered to Buyer pursu- 
ant to this agreement or on the production thereof, or 
on the sale thereof, so that Seller shall be required 
to pay such increase either directly or through reim- 
bursing others, Buyer shall... pay to Seller three- 
fourths (34ths) of any such increase in taxes or three- 
fourths (34th) of such new taxes ...’? (Emphasis 
supplied.) 


By its letter dated July 11, 1958 to each of its producers 
in Louisiana, Transco advised that the tax imposed by 
Act No. 8 was not valid and that it was incumbent upon 
each producer to make any and all tax payments to the 
State of Louisiana under protest as provided by statute. 
In the alternative, Transeo asked for authorization to take 
the steps necessary to assure refunds from the State to 
the producers. 


The Commission by its Order No. 206 advised the pro- 
ducers that it was aware that the constitutionality of Act 
No. 8 was in question. The procedure of suspension and 
refund prescribed in Order No. 206 and in each Commis- 
sion order accepting the increased rates based on the addi- 
tional gathering tax was designed by the Commission to 
assure refund in the event of unconstitutionality of the 
tax to those 
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obliged to bear the burden of that tax. The Commission 
accepted the increased rates for filing and made them ef- 
fective, almost at once, subject to refund, without the usual 
five month suspension period.’ 


As a result of this action by the Commission Transco 
was obliged to pay the increased rates. However, Trans- 
co’s consent to the rate increase based on Act No. 8 was 
contingent upon the validity of the tax. Pending the out- 
come of litigation in the Louisiana Courts it was appropri- 
ate for the Commission to accept the supplements filed by 
the producers reflecting the imposition of the additional 
gathering tax, so long as the Commission’s action in ac- 
cepting the increased rates and making them effective did 
not serve to enlarge the Seller’s contractual right to re- 
imbursement. Natural Gas Pipeline Co. v. Federal Power 
Commission, 253 F. 2d 3 (3d Cir. 1958), cert. denied 357 
US. 927, 78 S. Ct. 1872 (1958). The Commission properly 
preserved the status quo by requiring the producers to 
undertake in writing to refund the increase in rate? in the 
event Act No. 8 was held unconstitutional. 


1The Commission accorded the producers an unusual privilege through the 
procedure adopted in Order No. 206. Had the increased rates been suspended 
for a full five-months period as permitted by Section 4(e) of the Natural 
Gas Act (the procedure ordinarily employed by the Commission), Transco 
would never have been obliged to pay any part of the reimbursement arising 
from enactment of invalid Act No. 8, This is due to the fact that the addi- 
tional gathering tax imposed by Act No. 8 became effective August 1 and 
was superseded by State law on December 15, 1958. Tho five-months sus- 
pension period would have begun on August 1 and terminated at the end of 
December. 


2The increase in rate here referred to is the difference between the in- 
creased rate here at issue and the prefiled rate. This difference reflects the 
imposition of the unconstitutional additional gathering tax under Act No. 8. 
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There is no question as to the unconstitutionality of the 
additional Louisiana tax. After the Supreme Court of 
Louisiana determined that the tax was unlawful and un- 
constitutional ‘‘there was no longer even the semblance of 
a valid law, or lawful order which could modify the con- 
tract rate.’? Natural Gas Pipeline Co. v. Federal Power 
Commission, 253 F.2d at 7. As Act No. 8 was null and void 
ab initio the producer never had in fact or in law the con- 
tractual right to collect the increased rates which are the 
subject of these proceedings. Natural Gas Pipeline Co. v. 
Panoma Corporation, 349 U.S. 44, 75 S. Ct. 576 (1955) ; 
Cities Service Gas Co. v. State Corporation Commission, 
355 U.S. 391, 78 S. Ct. 381 (1958) ; Natural Gas Pipeline Co. 
v. Harrington, 246 F.2d 915 (5th Cir. 1957), cert. denied 
356 U.S. 957, 78 S. Ct. 995 (1958); Natural Gas Pipeline 
Co. v. Federal Power Commission, supra; Cities Service 
Gas Co. v. Federal Power Commission, 255 F.2d 860 (10th 
Cir. 1958), cert. denied 358 U.S. 837, 79 S. Ct. 61 (1958). 
‘“‘No amount of facile argument can hide the fact that the 
contract rate was the effective lawful rate and must be so 
accepted by the Commission” and the Louisiana producers. 
Natural Gas Pipeline Co. v. Federal Power Commission, 
253 F.2d at 8. The rate supplements filed by the producers 
which are the subject of these proceedings represent at- 
tempts to unilaterally change rates which the Commission 
cannot permit under the Natural Gas Act. United Gas 
Pipe Line Co. v. Mobile Gas Service Corp., supra; Tyler 
Gas Service Co. v. Federal Power Commission, 
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247 F.2d 590, 593 (D. C. Cir. 1957), cert. denied 355 U.S. 
895, 78 S. Ct. 263 (1957). 


“In Mobile, this Court held that where a seller of gas 
had entered into a contract for the sale, it could not, 
by virtue of the provision in § 4 for rate changes, file 


317 


(2513) 


an increase in rates that violated the terms of the con- 
tract. This was because the scheme of the Act was 
one which built the regulatory system on a founda- 
tion of private contracts.’? Sunray Mid-Continent Oil 
Co. v. Federal Power Commission, 364 U.S. 187, 154, 
80 S. Ct. 1392, 1402 (1960). 


The Commission should not place upon purchasers such as 
Transco ‘‘the burden of convincing the Commission that 
rates which it never assented to and which were imposed 
upon it by invalid order are unreasonable.’’ Cities Service 
Gas Co. v. Federal Power Commission, 255 F.2d at 863. 
Transco ‘‘could not and need not pursue an administrative 
remedy under Section 5 of the Natural Gas Act to show 
that the accepted rate was unjust and unreasonable.’’ Ibid. 


The Commission should here afford Transco the same 
relief that the Commission gave El Paso in the Pure Oil 
case where producers attempted unilaterally to increase 


their rates: the increased rates should be denied and each 
producer should be ordered to refund the increase in rate 
to Trasnco.* 
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Despite Transco’s caveat to the producers, prior to pay- 
ment, that the additional gathering tax imposed by Act 
No. 8 was invalid and that any payments made thereunder 
should be protested or provision made for Transco to 
protest, some of the producers took no action which would 
assure refund by the State in the event of unconstitution- 
ality. Now it is argued that having failed of their own 
choice to take the steps provided by statute which would 
safeguard refunds they are under no obligation to reim- 


1See Re The Pure Oil Company, Docket No. G-17930, FPC Opinion No. 
341 issued March 3, 1961. Similar relief was ordered by the court in Cities 
Service Gas Co. v. Federal Power Commission, 255 F. 2d 860 (10th Cir. 
1958), cert. denied 358 U.S. 837, 79 S. Ct. 61 (1958). 
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burse to Transco the payments made by Transco as reim- 
bursement for the invalid tax. 


The Commission orders allowing the increased rates 
to be made effective provided in every instance for refund 
of the increase resulting from the imposition of the tax in 
the event it should be declared unconstitutional. A sepa- 
rate and distinct provision required the refund of a pro- 
portional part of any interest paid to the producer by the 
State in the event of a refund. In other words, by the 
very terms of the orders accepting the increased rate 
schedules and providing for refunds to the purchaser, the 
obligation to make refunds to purchasers was separated 
from the contingency of a refund from the State. 


The Commission has made it plain that payments of an 
invalid tax which are not refundable because not paid to 
the State under protest may not be included in the cost 
of service of the natural gas company making the pay- 


ment. Re El Paso Natural Gas Company, 13 FPC 421 
(1954). Any action by the Commission now excusing pro- 
ducers from the 
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obligation to make refunds because they did not receive 
refunds from the State because they did not make ap- 
propriate protest would represent a flat reversal of this 
policy. 

0 


Should the Commission determine that it ought not to 
reject the producer rate supplements, it must under- 
take an evidentiary hearing as required by Section 
4(e) of the Act to determine what portion of the in- 
creased rates is not justified and order refunds. 


If the Commission should determine, contrary to the 
court decisions set forth in Paragraph I, above, that the 
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rate supplements filed by the producers reflecting the im- 
position of unconstitutional Act No. 8 should be considered 
as properly filed under Section 4 of the Act, then the 
Commission should forthwith enter upon a public hearing 
and provide the producers a reasonable opportunity to 
justify the increased rates by evidence that will meet the 
standards established by the Commission in producer rate 
cases. At the conclusion of such a hearing the Commis- 
sion should order the producers ‘‘to refund, with interest, 
the portion of such increased rates or charges by its de- 
cision found not justified.”’” 15 U.S.C. § 717e. 


Section 4(e) provides that the burden of proof to show 
that the increased rate or charge is just and reasonable 
shall be upon the producer in this case. It cannot be 
shifted to the purchaser. Cities Service Gas Co. v. Fed- 
eral Power Commission, 255 F.2d 860 (10th Cir. 1958). 
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Having once properly entered upon a hearing under Sec- 
tion 4, the Commission may not dispose of the increased 
rates as if they involved a matter of discretion. The 
present record would not support summary approval of 
the increased rates. See Minneapolis Gas Co. v. Federal 
Power Commission, (D. ©. Cir. No. 15452 
decided March 9, 1961). The sole justification for the in- 
crease in rate is an invalid tax. Indeed part of the rate in 
effect prior to the increase reflects the imposition of an 
earlier Louisiana tax which was also declared invalid by 
the same decisions of the Louisiana Supreme Court.’ 


Order No. 206 was specifically designed to provide an 
exception to the provisions of the Commission’s rules and 
regulations requiring the submission of data in support 

2 See Bel Oil Corporation, et al. v. Rufus W. Fontenot, Collector of Rev- 


enue, 238 La. 1002, 117 So. 2d 571 (1959); Southern Natural Gas Company 
v. Robert L. Boland, Collector of Revenue, 240 La. 471, 123 So. 2d 891 (1960). 
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of any proposed change in rates. Thus the Commission 
cannot on the basis of the present record, or of matters 
of which it may properly take administrative notice, con- 
clude that the increased rates here at issue are just and 
reasonable. 

Conclusion 


The producers must, as a matter of law, refund the 
difference between the increased rates in effect under the 
rate supplements filed pursuant to Order No. 206 to re- 
flect the incidence of the tax imposed by 
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invalid Act No. 8 and the rates which were in effect prior 
thereto. This refund obligation cannot be contingent upon 
the receipt of a refund by the producer from the State of 
Louisiana. Those producers who have received a refund 
from the state must in addition refund a proportionate 
share of any interest received from the State of Louisiana. 


2551 
BEFORE THE FEDERAL POWER COMMISSION 
Docket Nos. G-15546, et al. 


Texaco, Inc., et al. 
Sun Om Company 


Docket Nos. G-15632, G-15633, G-15743, G-15768 


Application For Rehearing and Stay of Sun Oil Company 


Comes now Sun Oil Company (hereinafter sometimes 
referred to as ‘‘Sun”’ or as the ‘‘Applicant”) and, pursu- 
ant to Section 19(a) of the Natural Gas Act, as amended, 
15 U.S.C. § 717r(a), and to Section 1.34 of the Commis- 
sion’s Rules of Practice and Procedures, 18 C.F.R. § 1.34 
applies for rehearing of the Commission’s order issued 
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March 5, 1962, insofar as such order determines that the 
increased rates at issue in Docket Nos. G-15632, G-15633, 
G-15743 and G-15768 applicable to sales of natural gas to 
Transcontinental Gas Pipe Line Corporation (Transco), 
United Fuel Gas Company (United Fuel) and Texas Gas 
Transmission Corporation (Texas Gas) shall be disallowed 
and Applicant shall refund to such purchasers the amounts 
collected by Applicant pursuant to certain rate supple- 
ments at issue in such proceedings, together with a pro- 
portionate part of any interest received by Applicant from 
the State of Louisiana. 
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In the event the Commission does not grant this applica- 
tion, Applicant requests a stay of the order issued March 
5, 1962, insofar as it directs Applicant to make refunds to 
Transco, Texas Gas and United Fuel, for a period of sixty 
days after final action by the Commission on Applicant’s 


application for rehearing and until after final disposition 
of any petition for judicial review of the final order of the 
Commission. In support of its application for rehearing 
and request for stay, Applicant respectfully represents as 
follows: 


PReLrmMinary STATEMENT 


The order of March 5, 1962 was issued in connection with 
certain proceedings involving increases in rates filed pur- 
suant to contract rate schedule provisions which provided 
that the purchasers are to reimburse Applicant for all or a 
portion of increases in certain taxes levied by the State 
of Louisiana. 


On July 31, 1958, the Commission issued orders which 
initiated the proceedings in Docket Nos. G-15632, G-15633, 
G-15743 and G-15768. Applicant is here seeking rehearing 
of the order issued March 5, 1962, insofar as that order 


322 


(2553) 


relates to the following rate supplements in the proceedings 
listed below initiated by orders issued July 31, 1958: 


2553 
Rate Schedule Supplement No. Purchaser 
Docket No. G-15632 


51 17 Transcontinental Gas 
Pipe Line Corporation 


val Transcontinental Gas 
Pipe Line Corporation 


Docket No. G-15633 


2 Texas Gas Transmission 
Corporation 
Docket No. G-15743 
4 United Fuel Gas Company 
2 United Fuel Gas Company 
2 United Fuel Gas Company 
Docket No. G-15768 
19 Transcontinental Gas 
Pipe Line Corporation 
Other rate schedules were involved in the proceedings in 
Docket Nos. G-15632, G-15633 and G-15743 initiated by the 
Commission’s orders of July 31, 1958. However, the order 
issued March 5, 1962 does not require Applicant to make 
refunds in connection with those rate schedules, and Appli- 


eant is only seeking rehearing with respect to the rate 
schedule listed above. 


By orders issued July 31, 1958, the Commission suspended 
the price increases set forth in the supplements listed above 
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until August 2, 1958 and required Applicant to execute 
certain undertakings with respect to refunds. Such orders 
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issued July 31, 1958 authorized Applicant to collect the 
increases in price due solely to the increase in Louisiana 
Gas Gathering Tax upon Applicant’s filing the requisite 
undertakings with respect to refunds. Applicant complied 
with the requirement of the orders of July 31, 1958. The 
validity of the Louisiana Gas Gathering Tax which became 
effective on August 1, 1958 was successfully attacked in Bel 
Oil Corporation, et al. v. Fontenot, Collector, 117 $.2a 571; 
Southern Natural Gas Company v. Roland, Collector, 123 8. 
2d 891. Thereafter, the Louisiana Legislature by Act Nos. 
2 and 3 of the Extra Session of the 1958 Legislature, sus- 
pended the effectiveness of the Louisiana Gas Gathering 
Tax and replaced it by a severance tax effective December 
1, 1958. Thus, the increase in Louisiana Gas Gathering Tax 
was only effective during the period August 1, 1958 to De- 
cember 1, 1958. After the litigation with respect to the 
validity of such tax had been concluded, the Commission 
issued its order of February 21, 1961. Paragraphs (A) and 
(D) of the ordering clauses in such order provided: 


““(A) The above-designated increased rates are dis- 
allowed and Respondents shall refund their respective 
purchasers the amounts collected under the respective 
agreements and undertakings filed in compliance with 
the Commission’s orders herein together with a pro- 
portionate part of any interest received from the State 
of Louisiana. 

* * * * ° ° ° * s 

“(D) The above-designated proceedings [which in- 


cluded each of the proceedings listed above] are hereby 
terminated.”? (Emphasis added.) 
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On March 23, 1961, Applicant filed an application for 
rehearing and stay, in which it sought clarification of the 
order issued February 21, 1961, with respect to the pay- 
ment of refunds and certain alternative relief. In such 
application, Applicant did not question the Commission’s 
action in terminating the proceedings, but only sought 
clarification of the question whether refunds were required 
of Applicant, even though none were ‘‘received from the 
State of Louisiana.’’ As far as Applicant is aware, it was 
the only party seeking rehearing with respect to the pro- 
ceedings listed above, although, as noted hereinafter, dis- 
tributors which were not parties filed applications for 
rehearing. By an order issued April 14, 1961, the Com- 
mission granted rehearing of the order of February 21, 
1961, by the following language: 


‘‘Rehearing of the Commission’s order issued Feb- 
ruary 21, 1961, is hereby granted insofar as such order 
is applicable to the above designated proceedings.”’ 


The order issued April 14, 1961 did not make any reference 
to the applications for rehearing of the distributors also 
filed on March 23, 1961. The Commission took no action 
within thirty days with respect to such applications and 
under Section 19(a) of the Natural Gas Act and Section 
1.34(¢) of the Commission’s Rules of Practice and Pro- 
cedure, such applications would be deemed denied on 
April 22, 1961. 


On May 29, 1961, the Commission issued an order entitled 
“‘Order Modifying Order Requiring Refunds and 
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Terminating Proceedings and Denying Interventions.’’ In 
the order issued May 29, 1961, the Commission discussed 
its prior action and orders with respect to refunds of the 
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Louisiana Gas Gathering Tax. The order issued May 29, 
1961, specifically amended Paragraph (1) of the finding 
clauses and Paragraph (A) of the ordering clauses of its 
order issued February 21, 1961, to read as follows: 


“(1) It is in the public interest and necessary in the 
effective administration of the Natural Gas Act that 
refunds be made in the above-entitled proceedings as 
hereinafter ordered and that said proceedings be ter- 
minated. 

‘¢(A) Respondents shall refund their respective pur- 
chasers a proportionate pete of any refunds, including 
interest thereon, received from the State of Louisiana 
as a result of the invalidity of the Section 678 Louisi- 
ana Gas Gathering Tax.’’ 

The order issued May 29, 1961 did not modify Paragraph 
(D) of the ordering clauses of the order issued February 
21, 1961, which terminated the proceedings listed above. 
Thus, the order issued February 21, 1961, finally termi- 


nated such proceedings. The order issued May 29, 1961 
also denied a petition to intervene filed on April 7, 1961 by 
Transco with respect to the rate schedules listed above in 
which that company is shown as the purchaser. The order 
issued May 29, 1961, also rejected the joint and several 
applications for rehearing filed by certain distributors * 
on March 23, 1961. 
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In any event, such application would be deemed denied on 
April 22, 1961, as discussed above. 


The order issued May 29, 1961 also discussed petitions 
to intervene in the proceedings listed above and discloses 


2The term ‘‘distributors’’ as referred to in the order of May 29, 1961, 
related to Long Island Lighting Company, Public Service Electric and Gas 
Company, Philadelphia Electric Company and The United Gas Improvement 
Company. 
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that the Commission denied many months prior to May 29, 
1961, petitions to intervene filed by the United Gas Improve- 
ment Company (UGI) and Philadelphia Electric Company 
(PE). No applications for rehearing were filed with re- 
spect to the Commission’s order denying such petitions to 
intervene. The order issued May 29, 1961, also rejected, as 
noted above, a second petition to intervene in Docket No. 
G-15743 filed by UGI on March 23, 1961. Such petition 
related to three of the four rate schedules involved in that 
docket, namely, Rate Schedules Nos. 38, 75 and 76. The 
Commission particularly noted that the petition to inter- 
vene of UGI rejected by the order issued May 29, 1961 
appears to be ‘‘* * * a collateral attack on the prior Com- 
mission determination to deny intervention in such pro- 
ceedings.’’ Accordingly, the Commission denied all pend- 
ing petitions to intervene. 


On June 27, 1961 and June 28, 1961, Memphis Gas, Light 
and Water Division (Memphis) and Texas Gas filed peti- 


tions to intervene in Docket No. G-15633 with respect to 
Applicant’s Rate Schedule No. 93 (and other rate sched- 
ules not an issue herein). On the same dates, Memphis 
and Texas Gas also filed applications for rehearing with 
respect to the order on 
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rehearing issued May 29, 1961. The Commission took no 
action with respect to these applications for rehearing, and 
under Section 19(a) of the Natural Gas Act and Section 
1.34(c) of the Commission’s Rules of Practice and Pro- 
cedure, such applications were deemed denied upon the 
expiration of thirty days. Neither Texas Gas nor Memphis 
filed petitions to review within the time specified by Section 
19(b) of the Natural Gas Act. 


Transco, on June 28, 1961, filed an application for rehear- 
ing of the order issued May 29, 1961, insofar as that order 
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denied Transco’s petition to intervene in certain proceed- 
ings including the proceedings listed above, and modified 
the order of February 21, 1961 in those proceedings. No 
action was taken on Transco’s application for rehearing 
within thirty days, and thus under Section 19(a) of the 
Natural Gas Act and Section 1.34(¢c) of the Commission’s 
Rules of Practice and Procedure, such application would 
be deemed denied. By petitions to review filed, respec- 
tively, on July 28, 1961, and August 9, 1961, Transco 
sought review of the order issued May 29, 1961, in the 
United States Court of Appeals for the District of Co- 
lumbia Circuit in Case Nos. 16510 and 16538. By an order 
issued September 1, 1961, Applicant was permitted to in- 
tervene in these cases. 


United Fuel Gas Company (United Fuel), which had 
previously been permitted to intervene in Docket No. G- 
15743, but whose alleged interest apparently is limited to 
Rate 
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Schedules Nos. 38, 75 and 76, filed an application for rehear- 
ing on June 28, 1961 of the order issued May 29, 1961. The 
Commission took no action with respect to this application 
for rehearing and, under Section 19(a) of the Natural Gas 
Act and Section 1.34(¢) of the Commission’s Rules of Prac- 
tice and Procedure, such application was deemed denied 
upon the expiration of thirty days. United Fuel did not 
file a petition to review within the period provided by Sec- 
tion 19(b) of the Natural Gas Act. 


By an order issued August 30, 1961, the Commission 
purported to reopen all of the proceedings listed above, and 
to permit among others, the distributors, Texas Gas and 
Memphis, to intervene in proceedings as set forth in appen- 
dices to that order with the proviso that their participation 
as well as participation of others shall be limited to mat- 
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ters affecting asserted rights and interests specifically set 
forth in their petitions to intervene. In such appendices 
UGT is listed as being permitted to intervene in Docket No. 
G-15743, although its participation apparently would be 
limited to Applicant’s FPC Gas Rate Schedules Nos. 38, 75 
and 76 in which rate schedules it asserted an interest. 
Texas Gas and Memphis are listed as being permitted to 
intervene in Docket No. G-15633, although their participa- 
tion apparently would be likewise limited to Rate Schedule 
No. 93. 
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The order issued August 30, 1961 also recited that the 
Commission was reopening the proceedings in which 
United Fuel was an intervenor and ‘‘* * * we believe it 
equitable that United Fuel should also be permitted to 
participate in these reopened proceedings.’’ United Fuel 


apparently asserted an interest in Rate Schedules Nos. 38, 
75 and 76. 


The order issued August 30, 1961 also authorized Transco 
to participate as an intervenor in the proceedings in Docket 
Nos. G-15632 and G-15768. Transco’s asserted interest in 
such proceedings relates to Rate Schedules Nos. 51, 71 
and 44. 


The order issued August 30, 1961 also purported to 
authorize Applicant and intervenors to file statements of 
position on or before October 6, 1961 and replies thereto 
on or before November 6, 1961. 


On September 29, 1961, Applicant filed a timely applica- 
tion for rehearing with respect to the order issued August 
30, 1961, insofar as it purports to reopen the proceedings 
listed above and to permit intervention in certain proceed- 
ings as indicated above. The Commission took no action 
with respect to such application for rehearing within the 
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time specified by Section 19(a) of the Natural Gas Act; and, 
under such section of the Natural Gas Act and Section 
1.34(c) of the Commission’s Rules of Practice and Pro- 
cedure, such application would be deemed denied on Octo- 
ber 29,1961. By an order issued 
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October 31, 1961, the Commission purported to accept such 
application for rehearing as a motion for reconsideration 
and therein denied such motion. 


By a petition to review filed December 26, 1961, in the 
United States Court of Appeals for the Fifth Circuit, 
Applicant sought review of the order issued August 30, 
1961, insofar as it purported to reopen the proceeding 
listed above with respect to the rate schedules applicable 
to sales to the purchasers listed above, except Transco, and 
certain others. This case was assigned No. 19399. By a 


per curiam decision of March 9, 1962, the Court dismissed 
the petition to review on the ground that “the order ap- 
pealed from—that of August 30, 1961—does not decide or 
determine anything finally.” In such decision the Court 
also stated: 


‘‘The petitions for review are therefore dismissed 
for lack of an order authorizing judicial review. It 
should be made clear that this is in no way a determina- 
tion, intimation or expression of any views, one way or 
the other, concerning matters presented in these orders 
or petitions for review.’’ 


On December 28, 1961, Applicant also filed in United 
States Court of Appeals for the District of Columbia Cir- 
cuit a petition to review the order issued August 30, 1961, 
insofar as it relates to the rate supplements in the pro- 
ceedings listed above in which Transco is the purchaser. 
This proceeding was assigned Case No. 16794. The Com- 
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mission on February 2, 1962 filed a motion to dismiss on 
the ground that the order issued 
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August 30, 1961 was not reviewable. Upon hearing oral 
argument on the motion to dismiss, the Court, by an order 
entered March 9, held in abeyance the motion to dismiss 
and ordered such motion to be considered with any petition 
for review of the order entered March 5, 1962 by the Com- 
mission. 


On March 5, 1962, the Commission issued its order of 
which rehearing is sought by this application. Said order 
purported to set aside the refund provision of the order of 
February 21, 1961, as clarified by the May 29, 1961 order, 
and to require Applicant to make refunds to the purchasers 
listed above. The order issued March 5, 1962 depends on 
the validity of the order of August 30, 1961, and the March 
5, 1962 order requires refunds, the undertaking with respect 
to which the August 30, 1961 order purported to reestablish. 


Concurrently with the filing of this application for re- 
hearing, Applicant also is filing with the United States 
Court of Appeals for the District of Columbia Circuit a 
petition to review the order issued March 5, 1962, insofar 
as it relates to the rate schedule listed above in which 
Transco is the purchaser, in the event such order should be 
considered an order on rehearing with respect to the Au- 
gust 30, 1961 order. Applicant also expects to file within 
sixty days from March 5, 1962, a petition to review the order 
issued March 5, 1962, with the United States Court of 
Appeals for the Fifth Circuit, insofar as it relates to the 
rate schedules listed 
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above in which Texas Gas and United Fuel are the pur- 
chasers, inasmuch as such order of March 5, 1962 may be 
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considered an order on rehearing with respect to the Au- 
gust 30, 1961 order. 


Grounps Upon WuicuH Renearine Is Soucut 


1. The Commission erred in reopening the proceeding 
in Docket Nos. G-15632, G-15633, G-15743 and G-15768 on 
which the validity of its order of March 5, 1962 depends, 
for the reason that the order issued February 21, 1961, 
finally terminated the proceedings, and Applicant’s re- 
fund obligation, and the Commission lacked authority to 
reopen the proceeding by its order of August 30, 1961, and 
thereafter to order refunds by its order issued March 5, 
1962. 


The order issued February 21, 1961 specifically ordered 
that the ‘‘above-designated proceedings [which would in- 
clude the proceedings listed in the Preliminary Statement 
above] are hereby terminated.’’ In the order issued May 
29, 1961, the Commission also noted that “* * * the Com- 
mission’s order of February 21, 1961 herein had terminated 
these rate proceedings.’’ As we also point out above, the 
Commission’s order of May 29, 1961 did not modify the 
above provision of the order issued February 21, 1961, 
terminating all such proceedings. Moreover, the order 
issued August 30, 1961, which purported to reopen the pro- 
ceedings under the foregoing circumstances, is a clear rec- 
ognition that the proceedings were in fact finally termin- 
ated by the Commission’s order of February 21, 1961. 
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Applicant and distributors did file timely applications 
for rehearing on March 23, 1961 with respect to such order. 
The Commission took no action with respect to the distrib- 
utors’ applications for rehearing within thirty days and 
under Section 19(a) of the Natural Gas Act and Section 
1.34(c) of the Commission’s Rules of Practice and Proced- 
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ure such applications were deemed denied as of April 22, 
1961. The Commission, in its order of May 29, 1961, or- 
dered such applications be rejected and no petition to re- 
view was filed by any of the distributors. 


Applicant, by its application for rehearing, sought a 
clarification of the provisions of the order issued February 
21, 1961, insofar as it related to refunds. The Commission’s 
order issued April 14, 1961 provided that ‘‘[rJehearing of 
the Commission’s order issued February 21, 1961, is hereby 
granted insofar as such order is applicable to the above 
designated proceedings.’? The Commission’s order issued 
May 29, 1961 pursuant to Applicants and others’ applica- 
tions for rehearing, as well as petitions for clarification, 
ordered that ‘‘Paragraph (A) of the ordering clauses in 
our order of February 21, 1961 is hereby modified to read 
as follows: 


‘(A) Respondents shall refund their respective pur- 


chasers a proportionate part of any refunds, including 
interest thereon, received from the State of Louisiana 
as a result of the invalidity of the Section 678 Louisiana 
Gas Gathering Tax.’”? 
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As noted above, the order issued May 29, 1961 did not 
modify Paragraph (D) of the ordering clauses of the orig- 
inal order issued February 21, 1961 which unequivocally 
terminated the proceedings. Thus, the order of February 
21, 1961 finally terminated the proceedings listed in the 
Commission’s order, including those with respect to which 
the Applicant sought rehearing. The order of May 29, 
1961 did no more than clarify the provisions of the order 
of February 21, 1961, with respect to refunds. Under these 
circumstances, the Commission lacked authority on Au- 
gust 30, 1961 to reopen the proceedings here under review, 
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and thus to issue the order issued March 5, 1962, requiring 
Applicant to make refunds to Transco, United Fuel and 
Texas Gas. 


2. The Commission had no authority to reopen the pro- 
ceedings and to order that refunds be made to the pur- 
chasers listed above. The proceedings in the aforemen- 
tioned dockets were initiated pursuant to Section 4(e) of 
the Natural Gas Act. Under the provisions of that section, 
the Commission is only authorized to enter into a hearing 
with respect to the justness and reasonableness of the rates 
within the time prescribed in such section after the filing 
of a new schedule of rates. With the termination of the 
proceedings, Applicant’s undertaking to make refunds was 
terminated and the Commission’s authority to consider the 
increased rates for a past period was also terminated. 
Thereafter, the Commission had no 
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authority to reopen the proceedings, as it purported to do 
by its order issued August 30, 1961, or to order Applicant 
to make refunds, and thus the Commission lacked authority 
to issue the order of March 5, 1962, requiring Applicant to 
make refunds to Transco, United Fuel and Texas Gas. 
Applicant made no rate schedule filing after the termina- 
tion of the proceedings initiated by the Commission’s order 
of July 31, 1958, which would authorize the Commission 
to institute for a second time a Section 4(e) proceeding, to 
require a refund undertaking or agreement, or to order 
Applicant to make refunds pursuant to such an undertaking. 


3. The Commission erred in apparently concluding in 
its order of March 5, 1962, that the original suspension 
order or the order issued February 21, 1961 required Ap- 
plicant to undertake to refund to the above purchasers all 
moneys it collected pursuant to the rate increases filed by 
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the orders issued July 31, 1958, as well as any interest paid 
Applicant by the State of Louisiana. The order issued 
May 29, 1961 sets forth that the Commission intended by 
its various suspension orders only to require ‘‘refunds’’ of 
Applicant in the event Applicant receives refunds from the 
State of Louisiana, which Applicant did not receive, and 
the order of February 21, 1961, was clarified by the order 
of May 29, 1961, to express such intent. 
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Similarly, the interpretation of the refund undertaking 
in the order of May 29, 1961 is in consonance with the Com- 
mission’s action in various orders granting certificates of 
public convenience and necessity in proceedings involving, 
among other things, the Louisiana Gas Gathering Tax as 
a part of the initial price in Transcontinental Gas Pipe Line 
Corporation, et al., 20 F.P.C. 264, 285; Texas Gas Trans- 
mission Corporation, et al., order issued December 4, 1958; 
American Louisiana Pipe Line Company, et al., order is- 
sued December 7, 1958. In Transcontinental Gas Pipe Line 
Corporation, supra, the Commission stated: 

‘*As a further condition attached to the certificates 
issued the producer applicants herein and to the exer- 
cise of the rights thereunder, each such applicant shall 
promptly refund to Transco that portion of the initial 
rate and charge constituting the reimbursement for 
the additional tax of one cent per Mef provided for by 
the State of Louisiana under its Act No. 8 of 1958 
(House Bill No. 303), as approved on June 16, 1958, 
amending Title 47 of the Louisiana Revised Statutes 
of 1950, paid by Transco, should such tax be held in- 
valid and refunded by the State of Louisiana, and to 
file appropriate rate changes reflecting such invalida- 
tion. These producers shall also refund to Transco 
any interest paid by the State of Louisiana. * * *”’ 

Moreover, the Commission’s letter dated October 2, 1958, 
signed by the Chairman of the Commission and approved 
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by the Commission, to the Collector of Revenue of the State 
of Louisiana, clearly set forth that the purpose of orders 
of suspension in connection with such tax was to be certain 
that producers who received refunds of payments there- 
under were not unjustly 
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enriched and the Commission would have the opportunity 
to require producers who received refunds from the State 
of Louisiana to make appropriate refunds. Two of the 
three Commissioners who adopted the order issued May 29, 
1961, as well as the order issued February 21, 1961, were 
two of the three Commissioners who adopted the suspension 
orders issued July 31, 1958. None of the four Commis- 
sioners who adopted the order issued March 5, 1962, par- 
ticipated in adopting the orders of July 31, 1958, or the 
orders of February 21, 1961 and May 29, 1961. Applicant 
respectfully submits that the Commissioners who adopted 
the order of July 31, 1958, should be in a better position to 
state the intent thereof than the Commissioners who were 
not members of the Commission at the time the orders of 
July 31, 1958 were adopted as well as various other orders 
dealing with the Louisiana Gas Gathering Tax as outlined 
in the Commission’s order of May 29, 1961. The Commis- 
sion, as of August 30, 1961, or March 5, 1962, has no author- 
ity to reimpose or reestablish the initial refund obligation 
previously terminated; or, as of March 5, 1962, to order 
refunds which are not in accord with the initial refund 
obligations. 


4, The Commission erred in apparently finding that from 
the first sentence of the refund obligation that refund ‘‘was 
contingent solely upon judicial invalidation of the tax.’’ 
The refund obligation, it is submitted, is determined by the 
statement set forth in the suspension order. The second 
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sentence of the refund obligation by its own terms and as 
interpreted by a majority of the Commissioners who 
adopted it, clearly signifies that the refund undertaking is 
limited to refunds and interest received by Applicant from 
the State of Louisiana. 


5. The Commission’s order of March 5, 1962 apparently 
is predicated upon (1) the finding that Applicant did not 
heed the admonition of pipeline companies to pay the tax 
under protest, and (2) the filings of applications for rehear- 
ing of the May 29, 1961 order by the pipeline purchasers on 
whose behalf refunds were ordered and the seeking of 
review only by Transco of such order and only with respect 
to the rate schedules pursuant to which Transco is the pur- 
chaser. Since Section 4(e) of the Natural Gas Act author- 
izes the Commission to order refunds only when the Com- 
mission determines that the proposed increased rates have 
not been justified, the Commission lacks authority to re- 
quire refunds on the premises set forth in the order issued 
March 5, 1962, even assuming arguendo, it possessed au- 
thority to reopen the proceedings. Additionally, the so- 
called “‘admonition’’ of the pipelines to pay under protest 
is contradicted by the Chairman’s letters to the Collector of 
Revenue of the State of Louisiana, quoted at length and 
relied upon in the order issued May 29, 1961. 


6. The Commission erred in finding that its order issued 
February 21, 1961 and the order issued May 29, 1961 were 
issued without prior notice. The notice requirements 
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for a change in rates are set forth in Section 4(d) of the 
Act. Prior Commission decisions, as well as the require- 
ments of the statute itself, show that proper notices of the 
rate changes involved in Docket Nos. G-15632, G-15633, 
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G-15743 and G-15768 were given. Thus, in answering a 
contention that the Commission should give notice of a 
change in rate, the Commission, after quoting the provi- 
sions of Section 4(d), stated in its decision in Re Virgimia 
State Corporation Commission, 14 F.P.C. 805 at 807, that 
this section: 


«“@ * * makes clear beyond any reasonable doubt that 
it is the ‘natural-gas company,’ the independent pro- 
ducer, which must give the ‘thirty days’ notice’ not 
only ‘to the Commission,’ but ‘to the public also; and 
that such notice shall be given not by the Commission, 
but by the independent producer natural-gas company, 
by the latter’s ‘filing with the Commission’ and ‘keep- 
ing open for public inspection’ the new schedules. 
Moreover, this section does not merely ‘contemplate’ 
notice, as petitioners assert. It requires it. It re- 
quires it of the natural-gas company, however, not of 
the Commission. 


“The strained construction which petitioners give 
this section, and the false emphasis which they place 


on its reasonable but definitely circumscribed notice 
requirements, is further evidenced by the last sentence 
of the section. It authorizes the Commission to allow 
changes to take effect ‘without requiring’ the thirty 
days’ notice. When the Commission acts under this pro- 
vision, it has notice. The importance of the provision 
is that the Commission may act without any notice to 
the public if circumstances so warrant. * * *’’ 
Applicant’s rate filings clearly complied with the require- 
ments of the statute with respect to notice. Applicant also 
gave its purchasers actual notice of the rate charges sus- 
pended by the Commission’s order issued July 31, 1958. 
The 
2571 
suspension orders were published in the Federal Register. 
Under these circumstances all interested parties had notice 
of the filing of the rate schedules and the specific refund 
undertaking of Applicant. At that time any person could 
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petition to intervene under Section 1.8 of the Commission’s 
Rules of Practice and Procedure. In its order issued May 
29, 1961, the Commission noted that certain petitions to 
intervene, which would include the one filed by Transco, 
were filed more than two years after the suspension orders 
of July 31, 1958 were issued. Texas Gas did not petition 
to intervene until nearly three years had elapsed and after 
the issuance of the orders of July 31, 1958. Moreover, as 
set forth above, Transco and Texas Gas were also parties 
to certificate proceedings in which orders were issued in 
September and December, 1958, in which the Commission 
made findings clearly stating that producers selling gas to 
these companies which included reimbursement of the 
Louisiana Gas Gathering Tax effective August 1, 1958, 
would only be required to reimburse to such purchasers 
any tax refunded to the producers by the State of Louisiana. 
These pipeline purchasers clearly could not assume that 
other sellers of gas had been or would be accorded differ- 
ent treatment with respect to refunds and that any am- 
biguity in the February 21, 1961 order would be resolved 
differently. 


Transco, it might be noted, sought to intervene by a peti- 
tion filed April 7, 1961, a week prior to the date the 
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Commission granted rehearing of the order of February 21, 
1961, by its order issued April 14, 1961. The Commission 
in its order of March 5, 1962, noted that the April 14, 1961 
order [notice] was sufficient to alert the purchasers that 
the Commission was contemplating modification of its Feb- 
ruary 21, 1961 order. Transco’s filing on April 7, 1961, 
while addressed to certain filings by others, clearly indicate 
Transco was fully cognizant of the order of February 21, 
1961, prior to the date the Commission issued its order of 
April 14, 1961 and the fact that it terminated the proceeding 
listed above and the consequences flowing from such termi- 
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nation. In its order issued March 5, 1962, the Commission 
also makes the contrary finding: 


“* * * Careful restudy of the intricate history of these 
proceedings has satisfied us that lack of formal notice 
prior to the May 29 order did not irreparably prejudice 
any party now before the Commission. * * *”’ 
Under these circumstances, it is respectfully submitted that 
lack of prior notice is not a valid reason for the Commis- 
sion reopening the proceedings by its order issued August 
30, 1961. 


7. The Commission’s action in basing that portion of its 
order issued March 5, 1962, ordering refunds at least in 
part upon the failure of Applicant to heed alleged admoni- 
tions of the pipeline companies to pay the tax under pro- 
test is contrary to the requirement of Section 4(e) of the 
Natural Gas Act and is arbitrary and capricious. Observ- 
ing any admonition by the pipelines is neither a factor for 
filing rate 
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increases nor in justifying such increases under Sections 
4(d) and (e) of the Natural Gas Act. The suspension order 
issued July 31, 1958 contains no suggestion that Applicant’s 
undertaking to make refunds depends upon its paying the 
tax under protest. The Commission’s letters dated Octo- 
ber 2, 1958 and October 28, 1958 to the Collector of Revenue 
of the State of Louisiana, with respect to the increased 
Louisiana Gas Gathering Tax, clearly signify, as set forth 
in the Commission’s order of May 29, 1961, that the only 
purpose of the suspension orders was to prevent unjust 
enrichment of persons who received refunds from the States 
and was not to force litigation with respect to the tax. 
These letters, as well as the suspension orders, clearly indi- 
cated that Applicant’s only obligation with respect to re- 
funds was to refund any moneys it received from the State 
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of Louisiana as refunds. Admonitions by the pipeline pur- 
chasers could not affect in any way Applicant’s refund 
undertaking, or serve as a basis for a finding, after hearing, 
as required by Section 4(e) of the Natural Gas Act, that 
all or any portion of the increased rates had not been justi- 
fied and all or a part of such increase charge should be 
refunded. 


8. The Commission’s order issued March 5, 1962, insofar 
as it orders refunds, exceeds the Commission’s authority 
and is arbitrary and capricious. One of the Commission’s 
bases for requiring refunds was whether the purchasers to 
whom refunds are to be paid preserved their alleged 
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right to seek review of the order issued May 29, 1961. Any 
action the pipeline purchasers may have taken to preserve 
their right to perfect an appeal with respect to refunds does 
not affect Applicant’s undertaking to make refunds or con- 


stitute a determination, after hearing, as required by Sec- 
tion 4(e) of the Natural Gas Act, that all or some portion 
of the rate increase has not been justified. The order issued 
February 21, 1961 was the order terminating the proceed- 
ings in the above dockets. The order of May 29, 1961, only 
clarified the refund obligation of the February 21, 1961 
order. As the pipeline purchasers Transco, United Fuel 
and Texas Gas did not seek rehearing or review of the order 
issued February 21, 1961, they did not preserve their right 
or timely seek review of the Commission’s prior action. 
Applicant respectfully submits that the filing of applica- 
tions for rehearing by United Fuel and Texas Gas with 
respect to the order issued May 29, 1961, without filing a 
petition to review within sixty days after the denial thereof, 
would not preserve the right of United Fuel and Texas Gas 
even to seek review of the order issued May 29, 1961. Ap- 
plicant further submits that Transco’s seeking review of 
the order of May 29, 1961 would not entitle it to refunds 
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because the Commission lacked authority to reestablish the 
refund obligation by its order issued August 30, 1961, or to 
broaden the refund obligation as it did by its order issued 
March 5, 1962. 
2575 

9. Assuming arguendo, that the order issued May 29, 
1961, terminated the proceedings in the above dockets, the 
Commission lacked authority to reopen the proceedings by 
the order issued August 30, 1961, even to the extent that 
its order of March 5, 1962 purported to continue the reopen- 
ing of such proceedings, and to order refunds by its order 
issued March 5, 1962. The order issued May 29, 1961, 
should it be held to be the order terminating the proceed- 
ings, became final and not subject to reopening by the Com- 
mission on the date as of which the time for filing an appli- 
cation for rehearing expired as to all persons not seeking 
rehearing of the order. Further, the order issued May 29, 
1961, should it be held to be the order terminating the pro- 
ceeding, became the final order and not subject to reopen- 
ing by the Commission with respect to persons filing appli- 
cations for rehearing, but not seeking review of the order, 
as of the date the application for rehearing was denied or 
deemed to be denied. While the Commission orders issued 
February 21, 1961, May 29, 1961, August 30, 1961 and March 
5, 1962, were intended to relate to numerous proceedings, 
the proceedings listed above were never consolidated with 
each other or with any other proceedings, and any action 
taken by a pipeline purchaser in one or more proceedings 
would not be applicable to pipeline purchasers in other 
proceedings or preserve any rights of pipeline purchasers 
not taking similar action. 
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Under the foregoing circumstances, whatever the effect 
of Transco’s petition to review in certain dockets, including 
its petition to review the Commission’s action with respect 
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to three of the rate supplements listed above, Transco’s 
petition for review did not authorize the Commission to 
reopen the proceedings in which Texas Gas and United 
Fuel or others were the purchasers or in which there were 
“‘would be’’ intervenors, as the Commission purported to 
do by its order issued August 30, 1961, or to order refunds 
by its order issued March 5, 1962 with respect to Texas Gas 
or United Fuel or Transco. Section 19(a) of the Natural 
Gas Act does not enlarge the Commission’s authority, as 
such, to modify or set aside in whole or in part an order 
made issued by it pursuant to the Natural Gas Act, except 
upon the happening of certain conditions precedent. Sec- 
tion 19(a) does accord the right to file applications for 
rehearing to persons aggrieved by an order of the Com- 
mission; and upon the exercise of such right by a person 
so aggrieved, the Commission is given authority to act on 
the application and to deny it or to abrogate or set aside 
the order of which rehearing is sought. The specific au- 


thority accorded to the Commission to act upon the appli- 
cation for rehearing clearly signified that Congress in- 
tended that the Commission should not have the right to set 
aside or modify in whole or in part any order after it 
became effective, except upon an application for rehearing; 
otherwise the authority to set aside or modify 
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the order ‘‘upon such application’? would not be necessary, 
and it eannot be presumed such authority is to be of no force 
and effect. The Commission’s authority to modify or set 
aside an order in Section 19(a) until the record in a pro- 
ceeding is filed in a Court of Appeals is, it is submitted, 
only applicable to orders of which review is timely sought 
in a Court of Appeals, otherwise every order remains sub- 
ject to being modified or set aside by the Commission until 
there is in fact a petition for review filed with respect to 
every such order and the record filed in the Court of Ap- 
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peals. It is unreasonable to assume that Congress intended 
such a result. Section 19(a) does not authorize the Com- 
mission to ‘‘reopen’’ a proceeding after it has been termi- 
nated. 


Even if it were further assumed arguendo (1) that 
Transco filed a timely petition to review the order issued 
May 29, 1961 and (2) that the order of May 29, 1961, instead 
of the order issued February 21, 1961, terminated the above 
proceedings and Applicant’s refund undertaking, the Com- 
mission’s order issued March 5, 1962 exceeded its authority 
for the reason that the Commission’s authority in Section 
19(a) to modify or set aside an order of which review is 
sought does not authorize the Commission to reestablish a 
refund obligation either by its order issued August 30, 1961, 
or by its order issued March 5, 1962, which undertaking may 
only be established in the manner prescribed by Section 
4(e) of the Act, and for the further reason that the order 
issued 

2578 
March 5, 1962, seeks to broaden Applicant’s refund under- 
taking which clearly the Commission is not authorized to 
do retroactively under any provision of the Natural Gas 
Act. 
APPLICATION TO Stay 


Applicant respectfully requests the Commission, in the 
event it does not grant this application for rehearing, to 
stay ordering Paragraphs (A), (B) and (C) of the order 
issued March 5, 1962 for a period of sixty days after final 
action by the Commission on Applicant’s application for 
rehearing and until after final disposition of any petition 
for judicial review of the final order of the Commission. 
Under the requirements of these ordering paragraphs, 
Applicant is commanded by the Commission to refund with- 
in ninety days from March 5, 1962 the increased charges it 
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made to Transco, United Fuel and Texas Gas as a result 
of the rate supplements filed by it applicable to the increases 
in Louisiana Gas Gathering Tax which became effective 
August 1, 1958. In the event the requirement to make 
refunds as required by such paragraphs of the order issued 
March 5, 1962 is not stayed, Applicant will suffer irrepara- 
ble injury. 


The Natural Gas Act contains no provision which author- 
izes the Commission to require the purchaser of natural gas 
to undertake to repay or to return any refunds it may 
receive pursuant to a Commission order. Should the Com- 
mission at a later date attempt to require the purchaser 
under the 
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above-designated rate supplements to return or repay 
moneys such purchasers receive as refunds, the Commis- 
sion would, in effect, be fixing rates retroactively for the 
period August 1, 1958 to December 1, 1958, during which 
period the increased charges were in effect, and the Com- 
mission’s action would be in the nature of ordering repara- 
tions. The Commission, of course, has no authority to fix 
rates retroactviely or to order reparations. Thus, unless 
the Commission’s order issued March 5, 1962, is stayed as 
herein requested, success by Applicant in filing a petition 
for review would accord it no relief as the Commission 
would lack authority to require the purchaser to repay or 
return refunds. 


Applicant faces substantially the same situation in con- 
nection with making refunds to Transco, Texas Gas and 
United Fuel as is faced by a natural gas company when it 
seeks review of an order requiring the reduction of rates. 
Unless the order in the latter situation is stayed, the nat- 
ural gas company is prohibited from collecting the higher 
rate; and, if such higher rate is justified on appeal, the 
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natural gas company cannot retroactively collect the higher 
rate unless such higher rate continues to be the effective 
rate on file with the Commission by reason of the stay of 
the order reducing rates. The courts have, it is submitted, 
regularly granted stay of an order reducing rates pending 
review because the natural gas company would be unable 
to collect the higher 
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rates in the event the Commission’s order reducing rates is 
set aside. If Applicant is now required to make refunds to 
Transco, Texas Gas and United Fuel, and the order issued, 
March 5, 1962 is set aside on court review, Applicant will 
have no recourse under the Natural Gas Act to recoup the 
refunds it has been required to pay nor would the Commis- 
sion have authority, as discussed above, to order “refund”’ 
of the refunds. Under these circumstances, Applicant will 
suffer irreparable injury unless the Commission’s order of 
March 5, 1962 is stayed to permit it to seek review of such 
order in the event the Commission does not grant rehearing 
and set aside ordering Paragraphs (A), (B) and (C) of its 
order issued March 5, 1962 insofar as it relates to the rate 
supplements listed above. 


Wuererore, Applicant respectfully requests the Com- 
mission to grant rehearing of the order issued March 5, 
1962, insofar as it relates to the specific rate supplement 
filings listed in the Preliminary Statement above; and that, 
upon rehearing, the Commission order that Applicant has 
no refund obligation and is not required to make refunds 
to Transco, Texas Gas and United Fuel by reason of the 
proceedings in Docket Nos. G-15632, G-15633, G-15743 and 
G-15768. Alternatively, Applicant respectfully requests 
that in the event the Commission does not grant rehearing 
as prayed herein, it stay its order issued March 5, 1962, 
insofar as it requires 
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Applicant to make refunds to Transco, Texas Gas and 
United Fuel for a period of sixty days after final action 
by the Commission on Applicant’s application for rehear- 
ing and until final disposition of any petition for judicial 
review of the final order of the Commission. 


Respectfully submitted, 
Sun Om Company 


By /s/ Omar L. Croox 
Omar L. Crook 
Its Attorney 


Joun A. Warp, III 
1608 Walnut Street 
Philadelphia 3, Pennsylvania 
JorneR CARTWRIGHT 
Herr M. Wervert 
Sun Oil Company 


P. O. Box 2831 
Beaumont, Texas 

Cuar_es F. Hemricx 

J. Covert Peuriroy 
P. O. Box 2880 
Dallas 21, Texas 

Roserr E. May 

Omar L. Crook 
May, Shannon and Morley 
1700 K Street, N.W. 
Washington 6, D. C. 
Attorneys for Sun Oil Company 


Martin A. Row 
P. O. Box 2880 
Dallas, Texas 

Of Counsel 


April 4, 1962 
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Districr or CoLUMBIA, ss 


Omar L. Crook, being first duly sworn, deposes and says 
that he is an attorney for Sun Oil Company; that as such 
he has signed the foregoing ‘‘Application for Rehearing 
and Stay of Sun Oil Company’”’ for and on behalf of said 
Company; that he is authorized so to do; that he has read 
said Application and is familiar with the contents thereof; 
and that the matters and things therein set forth are true 
and correct to the best of his knowledge, information and 
belief. 

/s/ Omar L, Crook 
Omar L. Crook 


Subscribed and sworn to before me, a Notary Public, 
this 4th day of April, 1962. 
/s/ THomas ©. Evans 
Thomas C. Evans 


(SEAL) 


My Commission expires September 14, 1965. 
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Gas Sales Contract 


Suy Om Company anp Souto PerroLeum CompANY—SELLERS 
Texas Gas Transmission CorPoraTION—BUYER 


Hovusster&-LaTreinLe Unir B-5 
Ecan Frevp, Acapia Parisn, Lovistana 


Tuis AGREEMENT, dated the 23rd day of September, 1957, 
is entered into by and between Texas Gas TRANSMISSION CoR- 
PORATION, @ Delaware corporation, herein referred to as 
‘“‘Buyer”, and Sun Om Company, a New Jersey corpora- 
tion, and Sonto PerroLeum Company, an Ohio Corporation, 
herein referred to as ‘‘Sellers’’, and Maracarwo Om Ex- 
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PLORATION Corporation, a Delaware corporation, herein re- 
ferred to as ‘‘Maracaibo’’. 


e e s * * * 
2791 


2. Buyer agrees to pay in full the present gathering tax 
and any renewal or extension thereof or any similar tax 
which may be levied upon such gas, up to and including 
the sum of one (1) cent per thousand (1000) cubic feet at 
the pressure base at which such tax may be computed. Any 
sales, transactions, occupation service, production, sever- 
ance, gathering, transmission, export or excise tax, assess- 
ment or fee hereafter levied, assessed or fixed by the United 
States or any State or other Governmental authority and 
taxes of a similar nature or equivalent in effect (not includ- 
ing income, excess profits, capital stock, franchise, or gen- 
eral property taxes) in addition to or greater than those 
being levied, assessed or fixed at the date of this contract 


in respect of or applicable to the gas to be 
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sold by Seller to Buyer hereunder and which Seller may 
be liable for during any month, either directly or indirectly 
through any obligation to reimburse others, are hereinafter 
collectively referred to as an ‘‘additional tax’’. It is ex- 
pressly understood and agreed between the parties that 
Buyer shall pay to Seller each month, so long as an ‘‘addi- 
tional tax” shall be in effect and shall not exceed five cents 
(5¢) per one thousand (1000) cubic feet, an amount sufii- 
cient to reimburse Seller for seven-eighths (7/8) of such 
additional tax. In the event all or any part of such liabil- 
ity of Seller is not determined or not determinable by the 
end of any month, then such additional amount per one 
thousand (1000) cubic feet required in respect to such lia- 
bility not determined or determinable shall be set forth 
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for all such months in any calendar year in a statement to 
be rendered by Seller to Buyer by April 1st of the following 
year and Buyer shall pay the amount due pursuant to such 
statement on or before May 1st of such following year. In 
the event that the additional tax shall exceed five cents (5¢) 
per one thousand (1000) cubic feet, Buyer shall pay to 
Seller each month, so long as the additional tax shall be in 
effect, an amount sufficient to reimburse Seller for seven- 
eighths (7/8) of such additional tax up to four and three- 
eighths cents (4.375¢) per one thousand (1000) cubic feet, 
and Buyer and/or Seller may pay the excess over five cents 
(5¢) per one thousand (1000) cubic feet without obligation 
on the part of the other party to reimburse for any part 
thereof, and in the event that neither Buyer nor Seller 
agrees to pay such excess, this contract shall 
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terminate three (3) months from the date such additional 
tax shall exceed five cents (5¢) per one thousand (1000) 
cubic feet. 
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SUN OIL COMPANY 
Gulf Coast Division 
San Jacinto Building 


BEAUMONT, TEXAS 
NATURAL GAS DEPARTMENT 


June 24, 1958 


Re: Sun Oil Company (Gulf Coast Division) 
F.P.C. Gas Rate Schedule No. 93 


Mr. J. H. Gutride, Secretary 
Federal Power Commission 
Washington 25, D. C. 


Dear Sir: 


Sun Oil Company (Gulf Coast Division) hereby files an 
adjustment in the price contained in the contract between 
Sun Oil Company and Texas Gas Transmission Corpora- 
tion dated September 23, 1957, as amended. This adjust- 
ment in price will occur by virtue of the price provisions of 
said contract and is to take effect August 1, 1958. 


Said contract, with any and all amendments thereto, has 
heretofore been filed as Sun Oil Company (Gulf Coast Di- 
vision) F.P.C. Gas Rate Schedule No. 93. 


There are submitted herewith, in accordance with Section 
154.94 of the Commission’s Regulations, the Comparative 
Statement therein specified and a statement in support of 
the adjusted price. This letter and the enclosures are sub- 
mitted in triplicate. 


A copy of this letter and the enclosures have been mailed 
to the purchaser. With regard to this filing, address com- 
munications 
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to Buford R. Koehler, Post Office Box 2831, Beaumont, 
Texas, and H. D. Coe, Suite 1304, 1700 ‘‘K” Street, N.W., 
Washington 6, D. C. 


This filing is made under compulsion of the Commission’s 
Order No. 174-B without admitting the validity of such 
order and without admitting that the Federal Power Com- 
mission has jurisdiction over either Sun Oil Company or 
the subject matter of this filing and without prejudice to 
the rights of Sun Oil Company to contest the validity of 
said order and without prejudice to its rights to contest 
the jurisdiction of the Commission over the subject matter 
of this filing 

Yours very truly, 


Sun Om Company (Guuir Coast Drvision) 
By Georce L. Corne.rus, 
George L. Cornelius, Assistant Manager 


Natural Gas Department 


2818 
Sun Oil Company Rate Schedule No. 93 


STATEMENT OF REASONS, NATURE AND BASIS 
FOR PRICE ADJUSTMENT 


The provisions of Article VI of the contract here involved 
as amended, provide that any and all changes in tax rate 
should be expressly accounted for between the parties 
thereto by a change in the charge at which the purchaser 
shall account to the seller to the extent of seven-eighths 
(7/8) of any such increase in taxes. 


An adjustment in price occurs by virtue of Act No. 8 of 
1958 effective on August 1, 1958, being House Bill No. 303, 
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amending Title 47 of the Louisiana Revised Statutes by 
adding thereto new sections designated as R. 8. 47:678 
through 47:681, the 21st Legislature (Regular Session), 
imposing an additional tax to be levied upon every person 
engaged in gathering gas produced in the State of Louisi- 
ana, at the rate of 1.0¢ per thousand cubic feet at 15.025 
psia, which tax shall be levied and collected for a period of 
2 years beginning August 1, 1958, and continuing through 
and including July 31, 1960. The rate of such tax on June 
7, 1954, was 1.0¢ per thousand cubic feet at 15.025, and be- 
ginning August 1, 1958 will be 2.0¢ per thousand cubic feet 
at 15.025 psia. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chair- 
man; William R. Connole and Arthur Kline. 


Docket No. G-15633 


In the Matter of 
Sun Om Company 


Order For Hearing, Suspending Proposed Changes in Rates, 
and Allowing Increased Rates to Become Effective 


(Issued July 31, 1958) 


The Sun Oil Company (Respondent), on July 1, 1958, 
tendered for filing proposed changes in its presently effec- 
tive rate schedules for sales of natural gas subject to the 
jurisdiction of the Commission. The proposed changes, 
which constitute increased rates and charges, are contained 
in the following designated filings: 


(2820) 
Description: Notices of change, dated June 24, 1958 


Rate Schedule (1) United Gas Pipe Line Company 
(2) Tennessee Gas Transmission Com- 
pany 
(3) Texas Gas Transmission Corpora- 
tion 
Purchasers: (1) Supplement No. 6 to Respondent’s 
FPC Gas Rate Schedule No. 63 


Designations: (2) Supplement No. 2 to Respondent’s 
FPC Gas Rate Schedule No. 72 


Effective Date:* (3) Supplement No, 2 to Respondent’s 
FPC Gas Rate Schedule No. 93 
August 1, 1958 
[Pages 2 and 3 identical to pages 2 and 3 in Docket No. 
G-15632] 
e es * 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matter of 

Sun Om Company 

Docket No. G-15633 
Agreement and Undertaking of Sun Oil Company to Comply 
With the Terms and Conditions of Paragraph (D) of Fed- 


eral Power Commission’s Order Making Effective Proposed 
Rate Change. 


In conformity with the requirements of the order issued 
July 31, 1958, in Docket No. G-15633, Sun Oil Company 
hereby agrees and undertakes to comply with the terms 


1 The stated effective date is the date proposed by Respondent. 
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and conditions of paragraph (D) of said order, and has 
caused this agreement and undertaking to be executed and 
sealed in its name by its officers, thereupon duly authorized 
in accordance with the terms of the resolution of its board 
of directors, a certified copy of which is appended hereto 
this 4th day of August, 1958. 


SUN OIL COMPANY 
By s/ C. H. Tuarer 
Vice President 
ATTEST: 


(seal) 
s/ J. C. Acrew 


Secretary 
2824 


I, J. C. Agnew, Secretary of Sun Oil Company, hereby 
certify that at a meeting of the Board of Directors held at 
the office of the Company, 1608 Walnut Street, Philadel- 
phia, Pennsylvania, on July 14, 1924, the following resolu- 
tion was presented and on motion unanimously adopted: 


RESOLVED, That the President or Vice President, or 
Secretary, or Treasurer of this corporation be and 
they hereby are authorized and directed to enter into, 
execute and deliver in the name and under the seal of 
the corporation, contracts, bonds, ete., also to enter 
into, execute and deliver in the same manner any cor- 
rection, modification or supplement thereof or thereto; 
also to enter into, execute and deliver in the same 
manner any bond required; and also to do or cause to 
be done for or in behalf of the corporation all acts 
necessary to carry out and perform the above and any 
similar prior action taken by either or any of the 
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above mentioned officials is hereby ratified and con- 
firmed. 
s/ J. C. Acrew (seal) 
Secretary 
Philadelphia, Pa. 


August 4, 1958 
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BEFORE THE FEDERAL POWER COMMISSION 


In the Matter of 
Docket Nos. G-15555, et al 


Tur Superior Or, Company, et al. 


Petition to Intervene of Texas Gas Transmission Corporation 
2849 


Comes now Texas Gas Transmission Corporation (here- 


inafter referred to as ‘‘Texas Gas’’ or ‘‘Petitioner’’) and, 
pursuant to Section 15(a) of the Natural Gas Act and 
Section 1.8 of the Commission’s Rules of Practice and Pro- 
cedure, requests permission to intervene in the prceed- 
ings which are described in Appendix A hereof. In sup- 
port of this petition, Texas Gas avers as follows: 


Texas Gas is a corporation organized and existing under 
the laws of the State of Delaware and has its principal 
place of business at 416 West Third Street, Owensboro, 
Kentucky. Petitioner is a natural gas company engaged 
in the business of purchasing, transporting, and selling 
natural gas in interstate commerce under authorizations 
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granted by the Federal Power Commission. The facilities 
operated by Petitioner are located in the states of Texas, 
Louisiana, Arkansas, Mississippi, Tennessee, Kentucky, 
Indiana, Illinois, and Ohio. 
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The names, titles, and mailing addresses of the persons 
to whom correspondence and communications in regard 
to this petition are to be addressed are: 


F. K. Rader, Senior Vice President 
Texas Gas Transmission Corporation 
416 West Third Street 

Owensboro, Kentucky 


and 


Christopher T. Boland, Esq. 
Gallagher, Connor & Boland 
821 Fifteenth Street, N.W. 
Washington 5, D. C. 


Ill 


Certain customers of Texas Gas have advised of their 
intentions to file petitions to intervene in the above-en- 
titled proceedings and, concurrently therewith, to file ap- 
plications for rehearing of the Commission’s order issued 
on May 29, 1961 relating thereto. These customers have 
advised that they intend to assert a derivative right to be 
heard, with respect to the refunds which are at issue 
herein, which results from the Commission’s order issued 
on October 30, 1959 in the Matter of Texas Gas Transmis- 
sion Corporation in Docket No. G-16405. Since the 
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rights of these customers are derivative in nature, they 
have strongly insisted upon Texas Gas filing a petition to 
intervene in the above-entitled proceedings and, concur- 
rently therewith, to file an application for rehearing of the 
Commission’s order issued on May 29, 1961 relating there- 
to in order to avoid the possibility of a denial of the relief 
to which they may be otherwise entitled. 
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The above-entitled proceedings involve the refund obli- 
gations of certain independent producers relating to the 
Louisiana Gas Gathering Tax imposed upon said producers 
pursuant to Act No. 8 of 1958, as approved on June 16, 1958, 
amending Title 47 of the Louisiana Revised Statutes. The 
refund obligations arose as a result of conditions imposed 
by the Commission’s orders suspending the increases in 
rates filed by these producers under Section 4(e) of the 
Natural Gas Act relating to the period of August 2, 1958 
through November 30, 1958. During this period, Texas 
Gas paid substantial sums of money to these producers 
under the increased rates filed by said producers and per- 
mitted to become effective, subject to refund. 
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Texas Gas has substantial and direct interest in the 
controversy involving the proper interpretation of the con- 


ditions requiring refund. Petitioner’s interest will not be 
adequately represented in these proceedings by any other 
party, and Petitioner may, therefore, unless permitted to 
intervene, be adversely affected or bound by whatever ac- 
tion may be taken by the Commission in these proceedings. 


V. 


Prior to January 1, 1960, the time limit within which 
petitions to intervene shall be filed was determined by Sec- 
tion 1.8(d) of the Commission’s Rules of Practice and 
Procedure which provided in pertinent part as follows: 


‘Petitions to intervene and notices of intervention 
shall be filed with the Commission within the time pro- 
vided in any notice of the proceeding or in the order 
fixing date of hearing, but not less than 10 days before 
the date set for the commencement of the hearing, if 
any, except as otherwise specifically permitted by the 
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Commission in extraordinary circumstances for good 
cause shown.’’ 


Since January 1, 1960, pursuant to Commission Order No. 
217 issued November 20, 1959 in Docket No. R-177, Section 
1.8(d) has read in pertinent part as follows: 


‘*Petitions to intervene and notices of intervention 
may be filed at any time following the filing of a notice 
of rate or tariff change, or of an application, petition, 
complaint, or other document seeking Commission 
action, but in no event later than the date fixed for the 
filing of petitions to intervene in any order or notice 
with respect to the proceeding issued by the Commis- 
sion or its Secretary, unless, in extraordinary circum- 
stances for good cause shown, the Commission author- 
ized a later filing.’’ 
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No date has even been fixed by either the Commission or 


the Secretary for the filing of petitions to intervene in the 
proceedings identified in Appendix A hereto, nor has a 
date been set therein for the commencement of hearing. 


Therefore, it is submitted that the instant petition to 
intervene is being timely filed. 


Wuereror:, it is respectfully requested that the Commis- 
sion permit Texas Gas to intervene as a party in the above- 
entitled dockets, including the right to appear and be rep- 
resented by counsel, cross-examine witnesses, introduce evi- 
dence, and be heard in brief and oral argument, if any. 


Respectfully submitted, 


Texas Gas TRANSMISSION 
CorPORATION 
By Grorce J. Mersurcer 
Its Attorney 
Dated: June 28, 1961 
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Crry or WASHINGTON 
Districr oF CoLUMBIA, ss: 


George J. Meiburger, being first duly sworn, deposes and 
says, that he is Attorney for Texas Gas Transmission Cor- 
poration; that he is authorized to sign and verify the fore- 
going Petition to Intervene on behalf of Texas Gas Trans- 
mission Corporation; that he has read said Petition and is 
familiar with the contents thereof; and that the facts set 
forth therein are true and correct, to the best of his knowl- 
edge and belief. 

GrorcE J. MErBURGER 


Subscribed and sworn to before me this 28th day of June, 
1961. 
Tuerese M. Tancora 
Notary Public 


My commission expires December 31, 1965. 
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APPENDIX A 
Docket No. Respondent 


G-15555 The Superior Oil Company 

G-15560 H.L. Hawkins, et al. 

G-15562 Amerada Petroleum Corporation (Operator), 
et al. 

G-15569 Murphy Corporation 

G-15580 H. L. Hunt 

G-15581 Hassie Hunt Trust 

G-15586 Tidewater Oil Company 

G-15588 Secure Trusts 

G-15592 Bel Oil Corporation (Operator), e¢ al. 

G-15611 Shell Oil Company 
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Docket No. Respondent 


G-15628 
G-15629 
G-15633 
G-15645 


G-15648 
G-15651 
G-15652 


G-15662 
G-15663 
G-15664 
G-15665 


G-15678 
G-15687 
G-15718 
G-15719 
G-15721 
G-15740 
G-15761 
G-15767 
G-15769 
G-15771 
G-15830 
G-15831 
G-15833 
G-15835 
G-15837 


H. L. Hawkins and H. L. Hawkins, Jr. 

Placid Oil Company 

Sun Oil Company 

Maracaibo Oil Exploration Corporation (Oper- 
ator), e¢ al. 

The Superior Oil Company 

Amerada Petroleum Corporation 


Amerada Petroleum Corporation (Operator), 
et al. 


Sinclair Oil and Gas Company 
Southwest Gas Producing Company, Inc., e¢ al. 
Southwest Gas Producing Company, Inc. 


G. H. Vaughn Production Company (Operator), 
et al. 


The Atlantic Refining Company 
Humble Oil and Refining Company 
Humble Oil and Refining Company 
The Atlantic Refining Company 
Phillips Petroleum Company 

D. B. McConnell, et al. 
Benedum-Trees Oil Company (Operator), et al. 
M. F. McCain (Operator), e¢ al. 
Lyons and Logan (Operator), e¢ al. 
Gulf Oil Corporation (Operator), et al. 
Gulf Oil Corporation (Operator), e¢ al. 
Gulf Oil Corporation 

Union Texas Natural Gas Corporation 
Sohio Petroleum Company 

The California Company 
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Docket No. Respondent 


G-15846 
G-15848 
G-15856 
G-15861 
G-15865 
G-15948 
G-15953 
G-15970 
G-15973 
G-15974 
G-16023 
G-16039 
G-16043 
G-16059 
G-16062 
G-16063 
G-16064 
G-16068 
G-16069 
G-16071 
G-16072 
G-16077 


G-16242 
G-16343 
G-16893 


Union Oil Company of California 

Jefferson Lake Sulphur Company 

McIntyre Oil Company 

Texas Gas Exploration Corporation 

J. R. Butler 

D. B. McConnell (Operator), et al. 

W. E. Walker and J. R. Meeker 

The British-American Oil Producing Company 
James M. Cunningham (Operator), e¢ al. 
Vernon Elledge & W. E. Hall, Jr. 

Union Texas Natural Gas Corporation 

The F O Corporation 

Vincent & Welch, Inc. (Operator), e¢ al. 
Joseph M. Jones (Operator), et al. 

Crescent Oil and Gas Corporation 

H. S. Cole, Jr., et al. 

J. Ray McDermott & Company, Inc. 

F. A. Callery, Inc., e¢ al. 

F. A. Callery, Inc. (Agent), et al. 

Mar-Tex Oil & Gas Company, et al. 

Howell & Howell (Operator), e¢ al. 

Cheyenne Oil Corporation of Delaware (Opera- 
tor), et al. 

Nicklos Oil & Gas Company, e¢ al. 

George C. McGhee (Operator), e¢ al. 

Humble Oil and Refining Company (Operator), 
et al. 
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BEFORE THE FEDERAL POWER COMMISSION 
Received Office of Public Reference 
June 20, 1961 
Docket No. G-15,555, e¢ al. 
In the Matter of 
Tue Superior Om Company, et al. 


Application for Rehearing 
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Comes now Texas Gas Transmission Corporation (Texas 
Gas), and pursuant to Section 19(a) of the Natural Gas 
Act, applies for rehearing of the Commission’s ‘Order 
Modifying Order Requiring Refunds and Terminating Pro- 
ceedings and Denying Refunds’’ issued on May 28, 1961, 


insofar as said order relates to the proceedings identified 
on Appendix A hereof. 

Concurrently herewith, Texas Gas has filed a Petition to 
Intervene in these proceedings in which it states its interest 
and the basis for its standing to appear as a party and to be 
heard on the matters in controversy herein. 

This application for rehearing is based upon the follow- 
ing grounds: 

1. The Commission erred in modifying the terms of its 
February 21, 1961 order in the instant proceedings 
without a hearing concerning the lawfulness of the 
increases in rates as required by Section 4(e) of the 
Natural Gas Act and orders issued by the Commission 
in the instant proceedings suspending said increases 
in rates. 


1A list of the proceedings to which the instant petition to intervene is 
applicable is set forth in Appendix A hereof. 
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2. The Commission erred in modifying the clear lan- 
guage of its order of February 21, 1961, and the orders 
issued by the Commission suspending the increases 
in rates involved in the instant proceedings without 
sufficient justification in law. 


. The Commission erred in modifying the clear language 
of its order of February 21, 1961, and the orders issued 
by the Commission suspending the increases in rates 
involved in the instant proceedings based upon ex 
parte representations which are not cognizable under 
the Natural Gas Act or otherwise at law. 


. The Commission erred in modifying its February 21, 
1961, order and the Commission’s orders suspending 
the increases in rates in the instant proceedings as to 
those proceedings which are listed in Appendix A 


hereof where no applications for rehearing had been 
timely filed and the Commission’s order of February 
21, 1961, had become final. 


Wuererore, Texas Gas Transmission Corporation re- 
spectfully requests that, in the light of the errors set forth 
above, the Commission reconsider its action of May 29, 1961, 
in the instant proceedings and take such further action and 
grant such further relief as may be warranted in the 
premises. 


Respectfully submitted, 
Texas Gas TRANSMISSION 


Corporation 
By Georce J. MErmurcEs 
Its Attorney 
Dated: June 28, 1961 
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Ciry or WasHINGTON 
District oF CoLuMBIA, ss: 


George J. Meiburger, being first duly sworn, deposes and 
says, that he is Attorney for Texas Gas Transmission Cor- 
poration; that he is authorized to sign and verify the fore- 
going Petition to Intervene on behalf of Texas Gas Trans- 
mission Corporation; that he has read said Petition and is 
familiar with the contents thereof; and that the facts set 
forth therein are true and correct, to the best of his knowl- 
edge and belief. 

Georce J. MEIBuRGER 


Subscribed and sworn to before me this 28th day of June, 
1961. 
THERESE M. Tancora 
Notary Public 


My commission expires December 31, 1965. 


2871 
BEFORE THE FEDERAL POWER COMMISSION 
Docket Nos. G-15555, e¢ al.? 
In the Matters of 


Tue Superior Om Company, et al. 


Statement of Position of Texas Gas Transmission Corporation 
I 
Preliminary Statement 
This Statement of Position is being filed by Texas Gas 
Transmission Corporation (Texas Gas) pursuant to the 


1 The specific proceedings in which Texas Gas has been permitted to inter- 
vene and in which this document is being filed are listed in Appendix A, 
attached hereto. 
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Commission’s “Order Reopening Proceedings and Per- 
mitting Interventions,” issued in these proceedings on 
August 30, 1961.7 Texas Gas agrees with the Commission 
that an evidentiary hearing is not necessary to dispose of 
these proceedings and, therefore, Texas Gas does not pro- 
pose, at this juncture, to proffer any evidence. To the ex- 
tent that any factual data may be deemed material and rele- 
vant to the determination of the issues herein, the burden 
of proof is on the Respondent-producers whose rate 
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filings are the subject of these proceedings. Should any 
of the Respondent-producers offer any evidence herein, 
Texas Gas reserves the right to object to and cross-exam- 
ine any such evidence and to introduce evidence of its own. 


II 
Position of Texas Gas 


It is the position of Texas Gas that the Commission’s 
orders suspending the increases in these proceedings, which 
relate to the additional one-cent gathering tax of the State 
of Louisiana imposed by Act No. 8 of the Legislature, 1958, 
clearly and plainly required the Respondent-producers to 
refund all monies collected by them from Texas Gas as a 
result of their respective filings, and, with respect to those 
of Respondent-producers who paid the additional tax to 
the State of Louisiana under protest, to refund a propor- 
tionate part of the interest received from the State of 
Louisiana. For the Commission to attempt to change those 
suspension orders, retroactively, would be unlawful.?’ Fur- 


2The Commission’s order is styled ‘‘Texaco, Inc., et al., Docket Nos. 
G-15546, et al.’” 

1In each instance, the Producer-respondent was required to and did file 
an agreement and undertaking to comply with the refund provisions of the 
suspension order. 
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thermore, any such reversal of those suspension orders 
would be fundamentally unfair and inequitable to Texas 
Gas and its customers. 


1. The Commission May Not Lawfully Change the Clear 
Meaning and Intent As Expressed In Its Order No. 206 
and the Suspension Orders Herein. 


In its order of May 29, 1961 in these proceedings, the 
Commission interpreted the language of the suspension 
orders to mean that the 
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Respondent-producers need refund only the amounts re- 
ceived back from the State of Louisiana. This interpreta- 
tion, we submit, defies the plain and simple language of the 
suspension orders. The first sentence of Paragraph (D) 
of each suspension order, which was overlooked by the 
Commission in its May 29 interpretation, clearly requires 


the refund of all monies collected in each docket. The sec- 
ond sentence, a portion of which the Commission relied 
upon for its May 29 interpretation, relates only to the 
refund of interest which might be received from the State 
of Louisiana. In emphasizing certain words in the second 
sentence, the Commission failed to take cognizance of the 
words ‘‘with interest”, which are the key words in that 
sentence and which are the words which prevent that sen- 
tence from being in direct conflict with the plain meaning 
of the first sentence. 


Assuming arguendo that the Commission actually in- 
tended that refunds be made only by those producers who 
protested the additional gathering tax and who collected 
refunds from the State of Louisiana, it is a well-established 
principle that this subjective intent which was not com- 
municated to the affected parties cannot supplant the plain 
meaning of the words used by the Commission. Texas Gas 
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and other parties acted in reliance upon the expressed 
intent of the Commission’s Order No. 206 and the suspen- 
sion orders in these proceedings. Without question, there 
would have been vigorous protests to any action by the 
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Commission which would have the effect of encouraging the 
producers to ignore their legal right to pay the additional 
tax under protest and burdening the pipelines and their 
customers with payments for an unlawful tax. Thus, the 
Commission may not now lawfully reverse the clear, self- 
executing language of its suspension orders herein. 


2. It Would Be Fundamentally Inequitable To Burden 
Texas Gas and Its Customers With a Tax Which Has 
Been Held To Be Unlawful and As To Which the Re- 
spondent-Producers Should and Could Have Protected 
Their Rights. 


There can be no question that each of the Respondent- 
producers could have readily protected his rights to collect 
from the State of Louisiana, with interest, the monies paid 
under the invalid additional gathering tax. The law of 
Louisiana is clear that a person must pay under protest any 
tax claimed to be invalid if he expects to obtain a refund 
after final determination of invalidity. 47 La. Rev. Stat. 
1950, § 1576. Quite aside from the fact that Texas Gas by 
letter of July 29, 1958, notified each of its producer-sellers 
that it was reimbursing under protest and advising the 
producers of their right to protest to the State, it must be 
presumed that the Respondent-producers were aware of 
their rights and of the consequences of their failure to pro- 
tect those rights. The refusal of some of them—for what- 
ever reason—to protest this tax cannot be used as a basis 
or requiring others—namely, Texas Gas and its customers 
—to bear the incidence of an illegal tax. 
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In its May 29 order, the Commission states that, while 
it intended that refunds would be required only by those 
Respondent-producers who protested the additional gather- 
ing tax and actually received refunds from the State of 
Louisiana, it was necessary to suspend all filings because 
the Commission could not know which producers would pro- 
test the tax. We recognize that the Commission could not 
know which producers would protest, but that is hardly a 
valid reason for suspending all filings. It would have been 
a very simple matter to have issued a separate general 
order such as Order No. 210 relating to the additional sev- 
erance tax* which would have permitted those non-protest- 
ing producers to collect the additional tax without any 
refund obligation. Such an action, however, would only 
have highlighted the inequity of, in effect, rewarding a pro- 
ducer with a windfall, for failing to protest the tax and 
penalizing the producer who acted to reduce his tax liability 


in an attempt to keep down the price of gas to the consumer. 


In its order of May 29, the Commission appears to rely 
upon allegations by certain of the Respondent-producers 
that: 


. [T]hey paid the gathering tax without protest 
ie the reason that they were threatened with a proba- 
bility that, if they paid the taxes under protest, and 
thus under Louisiana law kept the greatly needed tax 
monies out of the state’s general funds, they would be 
required to pay additional tax levies which would be 
to the detriment not only of Respondents, but also the 
pipelines, distributors and consumers.’’ 
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These allegations are totally devoid of proof in this record. 
There has been no showing that additional taxes would have 


120 F.P.C. 785. 
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been levied which would have been detrimental to the pipe- 
lines, distributors or consumers. Absent any such proof, 
we submit that the Commission is not entitled to rely upon 
these allegations. Even assuming, however, that certain of 
the Respondent-producers desired to permit the State of 
Louisiana to use the refunds obtained through this addi- 
tional tax, this is hardly a valid reason for requiring others 
to sustain the burden of this tax. If those motives in fact 
existed, it can hardly be claimed that Texas Gas and its 
customers should be required to pay for them. 


3. The Commission Order of April 14, 1961 Was Clearly 
Unlawful As To Those Respondent-Producers Who Had 
Not Applied For Rehearing. 


In its order herein of April 14, 1961, the Commission pur- 
ported to grant rehearing to all of the Respondent-Pro- 
ducers even though only a few of them had applied for 
rehearing. We believe that the fact that only a few Re- 


spondent-producers sought rehearing supports our inter- 
pretation of the suspension orders in these proceedings. 
Apparently, most of the Respondent-producers believed 
that they were under a self-executing obligation to refund 
all monies collected in these proceedings. Otherwise, many 
more applications for rehearing would have been filed. 
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It is Texas Gas’ position that the Commission was with- 
out power to grant rehearing to those Respondent-inter- 
venors who did not file a timely application therefor. Un- 
der Section 19(a) of the Natural Gas Act, applications for 
rehearing of final orders (and the order of February 21, 
1961 was a final order) must be filed within thirty days 
thereof. This requirement is statutory and the Commission 
has no discretion to waive the provision. 


1The applicants for rehearing are listed in the order of April 14, 1961. 
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ConcLusion 


For the foregoing reasons, it is respectfully submitted 
that the Commission should reinstate its order of February 
21, 1961 in these proceedings and require each of the Re- 
spondent-producers to refund all of the monies collected in 
these proceedings and, with respect to those of Respondent- 
producers who paid the additional tax to the State of 
Louisiana under protest, to refund a proportionate part of 
the interest received from the State of Louisiana. 


Respectfully submitted, 


CurisTopHER T. Botanp 
Attorney for 
Texas Gas Transmission Corporation 
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APPENDIX A 
Docket No. Respondent 


G-15555 The Superior Oil Company 

G-15560 H. L. Hawkins, e¢ al. 

G-15562 Amerada Petroleum Corporation (Operator), 
et al. 

G-15569 Murphy Corporation 

G-15580 H. L. Hunt 

G-15581 Hassie Hunt Trust 

G-15586 Tidewater Oil Company 

G-15588 Secure Trusts 

G-15592 Bel Oil Corporation (Operator), e¢ al. 

G-15611 Shell Oil Company 

G-15628 H. L. Hawkins and H. L. Hawkins, Jr. 

G-15629 Placid Oil Company 

G-15633 Sun Oil Company 

G-15645 Maracaibo Oil Exploration Corporation (Oper- 
ator), et al. 
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Docket N' 


G-15648 
G-15651 
G-15652 


G-15662 
G-15663 
G-15664 
G-15665 


G-15678 
G-15687 
G-15718 
G-15719 
G-15721 
G-15740 
G-15761 
G-15767 
G-15769 
G-15771 
G-15830 
G-15831 
G-15833 
G-15835 
G-15837 


0. Respondent 


The Superior Oil Company 

Amerada Petroleum Corporation 

Amerada Petroleum Corporation (Operator), 
et al. 

Sinclair Oil and Gas Company 

Southwest Gas Producing Company, Inc., et al. 
Southwest Gas Producing Company, Ine. 

G. H. Vaughn Production Company (Operator), 
et al. 

The Atlantic Refining Company 

Humble Oil and Refining Company 

Humble Oil and Refining Company 

The Atlantic Refining Company 

Phillips Petroleum Company 

D. B. McConnell, et al. 

Benedum-Trees Oil Company (Operator), e¢ al. 
M. F. McCain (Operator), et al. 

Lyons and Logan (Operator), et al. 

Gulf Oil Corporation (Operator), e¢ al. 

Gulf Oil Corporation (Operator), e¢ al. 

Gulf Oil Corporation 

Union Texas Natural Gas Corporation 

Sohio Petroleum Company 

The California Company 
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Docket No. Respondent 


G-15846 
G-15848 
G-15856 
G-15861 
G-15865 
G-15948 
G-15953 


Union Oil Company of California 
Jefferson Lake Sulphur Company 
McIntyre Oil Company 

Texas Gas Exploration Corporation 
J. R. Butler 

D. B. McConnell (Operator), e¢ al. 
W. E. Walker and J. R. Meeker 
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Docket No. Respondent 


G-15970 The British-American Oil Producing Company 

G-15973 James M. Cunningham (Operator), e¢ al. 

G-15974 Vernon Elledge & W. E. Hall, Jr. 

G-16023 Union Texas Natural Gas Corporation 

G-16039 The F O Corporation 

G-16043 Vincent & Welch, Inc. (Operator), e¢ al. 

G-16059 Joseph M. Jones (Operator), et al. 

G-16062 Crescent Oil and Gas Corporation 

G-16063 H.S. Cole, Jr., e¢ al. 

G-16064 J. Ray McDermott & Company, Inc. 

G-16068 F. A. Callery, Inc., et al. 

G-16069 F. A. Callery, Inc. (Agent), e¢ al. 

G-16071 Mar-Tex Oil & Gas Company, et al. 

G-16072 Howell & Howell (Operator), et al. 

G-16077 Cheyenne Oil Corporation of Delaware (Opera- 
tor), e¢ al. 

G-16242 Nicklos Oil & Gas Company, et al. 


G-16343 George C. McGhee (Operator), e¢ al. 
G-16893 Humble Oil and Refining Company (Operator), 
et al. 
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District oF CoLUMBIA, 88: 


Christopher T. Boland, being first duly sworn according 
to law, deposes and says that he is one of the attorneys for 
Texas Gas Transmission Corporation; that he has read the 
foregoing Statement of Position and is familiar with the 
contents thereof; that he has executed the same for and 
on behalf of said Corporation with full power and author- 
ity so to do; and that the facts set forth therein are true 
and correct to the best of his knowledge, information and 
belief. 

CuristorHer T. Botanp 
Christopher T. Boland 
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Subscribed and sworn to before me, a Notary Public, this 
9th day of October, 1961. 
Rosert NaTHAN 
Robert Nathan 


My Commission expires November 30, 1964. 


SEAL 


2935 
BEFORE THE FEDERAL POWER COMMISSION 
Docket Nos. G-15555, et al.* 
In the Matters of 


Tre Superior Om. CoMPANyY, ET AL. 


Response of Texas Gas Transmission Corporation 


The Statement of Position of Texas Gas Transmission 
Corporation (Texas Gas), filed herein on October 9, 1961, 
adequately anticipated the arguments made in the state- 
ments filed on behalf of the various Respondent-producers 
in these proceedings. This Response shall, therefore, be 
directed solely to the Joint Statement of Position filed by 
Long Island Lighting Company, Public Service Electric and 
Gas Company, Philadelphia Electric Company, and The 
United Gas Improvement Company (Distributors). 


In their Joint Statement, the Distributors suggest that 
the Commission order pipeline purchasers of gas to segre- 
gate into a special account all refunds which such pipelines 
may receive from their suppliers in these proceedings and 
which the Commission cannot lawfully require such com- 
panies to refund to their customers. This suggestion is 

2 Tho specific proceedings in which Texas Gas has been permitted to inter- 


vene and in which this document is being filed are listed in Appendix A to 
the Statement of Position of Texas Gas filed herein on October 9, 1961. 
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tantamount to a request that the Commission arbitrarily 
order a reparation 
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payment by a pipeline company whenever any particular 
item of cost of the pipeline is reduced. 


In the first place, the suggested procedure of the Dis- 
tributors would be unlawful because the Commission has no 
power to set rates retroactively and award reparation pay- 
ments. Federal Power Commission v. Hope Natural Gas 
Company, 320 U.S. 591, 618 (1944). 


In the second place, any such action would be illegal and 
inequitable as to Texas Gas in the circumstances here pre- 
sented. On August 15, 1958, Texas Gas made a rate filing, 
in Docket No. G-16405, for the sole purpose of recouping 
the actual increase paid by Texas Gas to its suppliers in 
Louisiana on account of the imposition of the additional 
Louisiana gathering tax effective August 1, 1958. This fil- 
ing was supported by a cost of service study which fully 
justified the passing on by Texas Gas of these increased 
costs to its customers. However, even though the Louisiana 
producers were permitted to increase their rates to Texas 
Gas effective August 2, 1958, in these proceedings, Texas 
Gas’ increased rates reflecting the additional gathering tax 
were not made effective until October 1, 1958. Thus, for 
the period, August 2, 1958 to October 1, 1958, the stockhold- 
ers of Texas Gas were required to absorb these increased 
costs. 


Furthermore, by its Order Terminating Proceeding and 
Prescribing Refunds, issued October 30, 1959, in Docket 
No. G-16405, the Commission approved termination of that 
proceeding on the basis proposed by 


1 Order issued September 29, 1958 in Texas Gas Docket No. G-16405. 


375 


(2937) 
2937 


Texas Gas. With respect to the refund of the increase in 
Louisiana Gathering Tax, the Commission approved the 
following proposal of Texas Gas and ordered refunds to 
be made in accordance therewith: 


“For the period October 1, 1958, to November 30, 

1958, inclusive, Texas Gas [shall] refund to each of its 

jurisdictional customers whose rates were increased, 

the applicable portion of any refunds, together with 

such interest as may be included therein, received by 

Texas Gas from any of its suppliers listed on Schedule 

I of its Supplement to Motion to Terminate Proceed- 

ing filed on October 12, 1959, in the event that the addi- 

tional Louisiana gathering tax is, for any reason, held 
invalid.” 

The suggested action of the Distributors would constitute a 

collateral attack upon this order, which specifically limits 


Texas Gas’ refund obligation to the period October 1, 1958 
to November 30, 1958. 


In conclusion, there is no lawful occasion for the segre- 
gation of any part of the refund to be received by Texas 
Gas, on account of the invalidity of the Louisiana gather- 
ing tax, into any special account or fund. That portion of 
the refunds to which Texas Gas’ customers are lawfully 
entitled will be passed on as provided in the Commission’s 
Order of October 30, 1959. Texas Gas has a right to re- 
ceive and retain, without condition, such part of the refunds 
as it is not required to pass on to its customers pursuant 
to that order. 


Respectfully submitted, 


CrristopHer T. Botanp 

Attorney for 

Texas Gas Transmission 
Corporation 
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2938 
City or WasHincTon 
District or CoLumsy, ss: 


Christopher T. Boland, being first duly sworn, deposes 
and says that he is attorney for Texas Gas Transmission 
Corporation; that he is authorized to execute, verify and 
file with the Federal Power Commission the foregoing Re- 
sponse; that he has read said response and knows the con- 
tents thereof and that the information contained therein 
is true and correct to the best of his knowledge, informa- 
tion and belief. 

CurisTorHerR T. Botanp 
Christopher T. Boland 


Subscribed and sworn to before me this 6th day of No- 
vember, 1961. 
TueEREseE M. TANGORA 
Notary Public 


My commission expires December 31, 1965. 


3101 
Gas Purchase Contract 


Tus Contract, made and entered into as of the 30th day 
of December, 1952, by and between Unrrep Fuet Gas Com- 
PANY, a West Virginia corporation, hereinafter referred to 
as ‘‘Buyer’’, and Sun Om Company, a New Jersey corpora- 
tion, hereinafter referred to as “Seller”, 


Seller shall pay all taxes presently imposed and at the 
present rates upon the production and severance of gas at 
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the date of this contract. Buyer shall pay any and all taxes 
lawfully imposed upon the gathering of gas. In the event 
of an increase in the cost to Seller occurring after the date 
of this contract, 

3130 


occasioned by an increase in production or severance taxes 
presently imposed, or by the imposition or substitution of 
sales, occupation, export or excise taxes, or taxes having 
a similar effect, in addition to any present applicable taxes 
at the time of execution of this contract, Buyer shall reim- 
burse Seller therefor to the extent of three-fourths (34ths) 
of the net amount of increase in cost to Seller occasioned 
by such increased, substituted or new taxes, provided that 
Seller shall have paid same either directly or shall have 
reimbursed others therefor. By the term ‘‘net amount of 
increase’’ it is intended to mean that if such increase is 
offset by a reduction of other taxes presently imposed on 
Seller on the gas sold hereunder of the type mentioned 
herein, the amount of such reduction shall be taken into 
account in determining the extent of the increase. There 
shall not be included in such additional or increased taxes 
with which Buyer may be charged any income taxes, capi- 
tal stock taxes, franchise taxes, general ad valorem prop- 
erty taxes, or such other taxes of like nature as may here- 
after be imposed. In case any adjustment in taxes is in 
order, Seller shall, if possible and practical, include the 
same in current statements and billings, or in all other cases 
shall, within ninety (90) days after the end of each year 
prepare and submit to Buyer a statement thereof. In 
either case such statement shall set forth the amount of 
such increase in cost to 
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Seller caused by new or additional taxes that it has paid 
during the preceding month or year as the case may be. 
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Upon payment of current billings, or within thirty (30) 
days after submission of such statement at the end of the 
year, Buyer shall reimburse Seller to the extent of three- 
fourths (34ths) of such increase in cost due to new or addi- 
tional taxes as herein defined which Seller shall have so 
paid. 


3166 
Received July 1, 1958, Federal Power Commission 


SUN OIL COMPANY 
Gulf Coast Division 
San Jacinto Building 

BEAUMONT, TEXAS 

Natural Gas Department 


June 24, 1958 


Re: Sun Oil Company (Gulf Coast Division) 
F.P.C. Gas Rate Schedule No. 38 


Mr. J. H. Gutride, Secretary 
Federal Power Commission 
Washington 25, D. C. 


Dear Sir: 


Sun Oil Company (Gulf Coast Division) hereby files an 
adjustment in the price contained in the contract between 
Sun Oil Company and United Fuel Gas Company dated 
December 30, 1952, as amended. This adjustment in price 
will occur by virtue of the price provisions of said contract 
and is to take effect August 1, 1958. 


Said contract, with any and all amendments thereto, has 
heretofore been filed as Sun Oil Company (Gulf Coast 
Division) F.P.C. Gas Rate Schedule No. 38. 
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Sun Oil Company is the operator of certain gas units 
from which Sun Oil Company’s share of the gas produc- 
tion is delievred to said purchaser under said contract. 
The gas produced from such units which is attributable to 
the interests of certain non-operators is likewise delivered 
to said purchaser. The names of such non-operators who 
claim to own undivided interest in such gas units operated 
by Sun Oil Company, as reflected by the records of Sun 
Oil Company, are as follows: Ellis Gas Unit IV, Jefferson 
Lake Sulphur Company, et al, 49.8979%. Sun Oil Company 
has no contract authority from any of the parties listed 


3167 


above to make any filing on its behalf, and the statements 
made above are made without prejudice to the rights and 
interests of such parties. 


There are submitted herewith, in accordance with Sec- 
tion 154.94 of the Commission’s Regulations, the Compara- 
tive Statement therein specified and a statement in support 
of the adjusted price. This letter and the enclosures are 
submitted in triplicate. 


A copy of this letter and the enclosures have been mailed 
to the purchaser. With regard to this filing, address com- 
munications to Buford R. Koehler, Post Office Box 2831, 
Beaumont, Texas, and H. D. Coe, Suite 1304, 1700 ‘‘K’’ 
Street, N.W., Washington 6, D. C. 


This filing is made under compulsion of the Commission’s 
Order No. 174-B without admitting the validity of such 
order and without admitting that the Federal Power Com- 
mission has jurisdiction over either Sun Oil Company or 
the subject matter of this filing and without prejudice to 
the rights of Sun Oil Company to contest the validity of 
said order and without prejudice to its rights to contest 
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the jurisdiction of the Commission over the subject matter 
of this filing. 


Yours very truly, 
Suy Om Company (Guu Coast Division) 


By Georce L. Corneius 
George L. Cornelius, Assistant Manager 
Natural Gas Department 
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Sun Oil Company Rate Schedule No. 38 


STATEMENT OF REASONS, NATURE AND BASIS 
FOR PRICE ADJUSTMENT 


The provisions of Article IX of the contract here in- 
volved as amended, provide that any and all changes in 
tax rate should be expressly accounted for between the 


parties thereto by a change in the charge at which the 
purchaser shall account to the seller to the extent of three- 
fourths (34) of any such increase in taxes. 


An adjustment in price oceurs by virtue of Act No. 8 of 
1958 effective on August 1, 1958, being House Bill No. 303, 
amending Title 47 of the Louisiana Revised Statutes by 
adding thereto new sections designated as R. S. 47:678 
through 47:681, the 21st Legislature (Regular Session), 
imposing an additional tax to be levied upon every person 
engaged in gathering gas produced in the State of Louisi- 
ana, at the rate of 1.0¢ per thousand cubic feet at 15.025 
psia, which tax shall be levied and collected for a period 
of 2 years beginning August 1, 1958, and continuing through 
and including July 31, 1960. The rate of such tax on June 
7, 1954, was 1.0¢ per thousand cubic feet at 15.025 psia, and 
beginning August 1, 1958 will be 2.0¢ per thousand cubic 
feet at 15.025 psia. 
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SUN OIL COMPANY 
BEAUMONT, TEXAS 


COMPARATIVE STATEMENT 


Exus Frevp, Acapia Pariso, Lovistana 
Sates ro Unitep Fuet Gas Company 


Mcf Sold __Price Per Tax 
Period @ 15.025 Mcf @ 15.025 Value Reimbursement Value 


August, 1957 375,479 16.8¢ $63,080.47 $3,754.79°* $66,835.26 
September 360,965 ; 60,642.12 3,609.65 64,251.77 
October 401,024 5 67,372.03 4,010.24 71,382.27 
November 408,835 i 68,684.28 4,088.35 72,772.63 
December 419,870 . 70,538.16 4,198.70 74,736.86 
January, 1958 418,260 4 70,267.68 4,182.60 74,450.28 
February 379,042 x 63,679.06 3,790.42 67,469.48 
March 418,883 g 70,372.34 4,188.83 74,561.17 
April 402,194 i 69,177.37 4,021.94 73,199.31 
May* 385,082 66,234.10 3,850.82 70,084.92 
June* 372,660 64,097.52 3,726.60 67,824.12 
July* 385,082 66,234.10 3,850.82 70,084.92 
August, 1958* 385,082 66,234.10 6,738.94*** 72,973.04 
September* 372,660 x 64,097.52 6,521.55 70,619.07 
October® 385,082 66,234.10 6,738.94 72,973.04 
November* 372,660 64,097.52 6,521.55 70,619.07 
December* 385,082 66,234.10 6,738.94 72,973.04 
January, 1959° 385,082 66,234.10 6,738.94 72,973.04 
February® 347,816 59,824.35 6,086.78 65,911.13 
March* 385,082 vie 66,234.10 6,738.94 72,973.04 
April® 372,660 64,097.52 6,521.55 70,619.07 
May* 385,082 2 66,234.10 6,738.94 72,973.04 
June* 372,660 64,097.52 6,521.55 70,619.07 
July* 385,082 66,234.10 6,738.94 72,973.04 


* Estimated 
** Tax Reimbursement equals 1.0¢ per MCF Gathering Tax 
*** Tax Reimbursement cquals 1.75¢ per MCF Gathering Tax 
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Gas Purchase Contract 
Tur AGREEMENT, made and entered into as of the 26th 
day of July, 1956, by and between Sun Om Company, a New 
Jersey corporation, hereinafter referred to as ‘‘Seller’’, 
and Unirep Fux Gas Company, a West Virginia corpora- 
tion, hereinafter referred to as ‘‘Buyer”, 


* * * e * * * 
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VI. Taxes. Any sales, transaction, occupation, service, 
production, severance, gathering, transmission, export or 
excise tax, assessment or fee hereafter levied, assessed or 
fixed by the United States or any state or other govern- 
mental authority, and taxes of a similar nature or equiv- 
alent in effect (not including income, excess profits, capital 
stock, franchise or general property taxes), in addition to 


or greater than those being actually levied, assessed or 
fixed as of the date of the first deliveries hereunder, if any, 
in respect of or applicable to the natural gas delivered by 
Seller to Buyer under this contract, and which Seller may 
be liable for during any month either directly or indirectly 
through any obligation to reimburse others, are hereinafter 
collectively referred to as an ‘‘additional tax’’, The parties 
hereto agree that there shall be added to all the prices set 
forth in Article V hereof, so long as the additional tax shall 
be in effect, an amount per Mef sufficient to reimburse Seller 
for three-fourths (34ths) of such additional tax. 


With respect to taxes presently being levied, Buyer 
agrees that Buyer will reimburse Seller for the one cent 
(1¢) Louisiana Gathering Tax imposed by Act No. 11, 
Louisiana Laws of 1948, as amended by Act No. 45, Louisi- 
ana Laws of 1954 (at the now existing rate) applicable to 
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the gas delivered hereunder. Seller will bill Buyer quar- 
terly for amounts paid by Seller to the State of Louisiana 
which are reimbursable under this Article. 


3215 
Received July 1, 1958, Federal Power Commission 


SUN OIL COMPANY 

Gulf Coast Diviison 

San Jacinto Building 
BEAUMONT, TEXAS 


June 24, 1958 


Re: Sun Oil Company (Gulf Coast Division) 
F.P.C. Gas Rate Schedule No. 75 


Mr. J. H. Gutride, Secretary 
Federal Power Commission 
Washington 25, D. C. 


Dear Sir: 


Sun Oil Company (Gulf Coast Division) hereby files an 
adjustment in the price contained in the contract between 
Sun Oil Company and United Fuel Gas Company dated 
July 26, 1956, as amended. This adjustment in price will 
occur by virtue of the price provisions of said contract and 
is to take effect August 1, 1958. 


Said contract, with any and all amendments thereto, has 
heretofore been filed as Sun Oil Company (Gulf Coast 
Division) F.P.C. Gas Rate Schedule No. 75. 


There are submitted herewith, in accordance with Sec- 
tion 154.94 of the Commission’s Regulations, the Compara- 
tive Statement therein specified and a statement in support 
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of the adjusted price. This letter and the enclosures are 
submitted in triplicate. 


A copy of this letter and the enclosures have been mailed 
to the purchaser. With regard to this filing, address 
communications 


3216 
to Buford R. Koehler, Post Office Box 2831, Beaumont, 


Texas, and H. D. Coe, Suite 1304, 1700 “K”’ Street, N.W., 
Washington 6, D. C. 


This filing is made under compulsion of the Commission’s 
Order No. 174-B without admitting the validity of such 
order and without admitting that the Federal Power Com- 
mission has jurisdiction over either Sun Oil Company or 
the subject matter of this filing and without prejudice to 
the rights of Sun Oil Company to contest the validity of 
said order and without prejudice to its rights to contest 
the jurisdiction of the Commission over the subject matter 
of this filing. 

Yours very truly, 


Sun Om Company (Guir Coast Divisio) 
By Georce L. Corneuius 
George L. Cornelius, Assistant Manager 
Natural Gas Department 


3217 
Sun Oil Company Rate Schedule No. 75 


STATEMENT OF REASONS, NATURE AND BASIS 
FOR PRICE ADJUSTMENT 


The provisions of Article VI of the contract here involved 
as amended, provide that any and all changes in tax rate 
should be expressly accounted for between the parties 
thereto by a change in the charge at which the purchaser 
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shall account to the seller to the extent of three-fourths 
(34) of any such increase in taxes. 


An adjustment in price occurs by virtue of Act No. 8 of 
1958 effective on August 1, 1958, being House Bill No. 303, 
amending Title 47 of the Louisiana Revised Statutes by 
adding thereto new sections designated as R.S. 47:678 
through 47:61, the 2lst Legislature (Regular Session), 
imposing an additional tax to be levied upon every person 
engaged in gathering gas produced in the State of Louisi- 
ana, at the rate of 1.0¢ per thousand cubic feet at 15.025 
psia, which tax shall be levied and collected for a period of 
2 years beginning August 1, 1958, and continuing through 
and including July 31, 1960. The rate of such tax on June 
7, 1954, was 1.0¢ per thousand cubic feet at 15.025 psia, 
and beginning August 1, 1958 will be 2.0¢ per thousand 
cubic feet at 15.025 psia. 


3221 
Gas Purchase Contract 
Tus AGREEMENT, made and entered into as of the 23rd 
day of July, 1956, by and between Sun Or Company, a New 
Jersey corporation, hereinafter referred to as ‘‘Seller’’, and 
Unrrep Fue, Gas Company, a West Virginia corporation, 
herinafter referred to as ‘‘Buyer’’, 


VI. Taxes. Any sales, transaction, occupation, service, 
production, severance, gathering, transmission, export or 
excise tax, assessment or fee hereafter levied, assessed or 
fixed by the United States or any state or other govern- 
mental authority, and taxes of a similar nature or equiv- 
alent in effect (not including income, excess profits, capital 
stock, franchise or general property taxes), in addition to 
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or greater than those being actually levied, assessed or fixed 
as of the date of the first deliveries hereunder, if any, in 
respect of or applicable to the natural gas delivered by 
Seller to Buyer under this contract, and which Seller may 
be liable for during any month either directly or indirectly 
through any obligation to reimburse others, are hereinafter 
collectively referred to as an ‘‘additional tax”. The parties 
hereto agree that there shall be added to all the prices set 
forth in Article V hereof, so long as the additional tax shall 
be in effect, an amount per Mef sufficient to reimburse Seller 
for three-fourths (34ths) of such additional tax. 


With respect to taxes presently being levied, Buyer 
agrees that Buyer will reimburse Seller for the one cent 
(1¢) Louisiana Gathering Tax imposed by Act No. 11, 
Louisiana Laws of 1948, as amended by Act No. 45, Louisi- 
ana Laws of 1954 (at the now existing rate) applicable to 
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the gas delivered hereunder. Seller will bill Buyer quar- 
terly for amounts paid by Seller to the State of Louisiana 
which are reimbursable under this Article. 


* * * . . * ° 
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SUN OIL COMPANY 
Gulf Coast Division 
San Jacinto Building 

BEAUMONT, TEXAS 


June 24, 1958 


Re: Sun Oil Company (Gulf Coast Division) 
F.P.C. Gas Rate Schedule No. 76 


Mr. J. H. Gutride, Secretary 
Federal Power Commission 
Washington 25, D. C. 


Dear Sir: 


Sun Oil Company (Gulf Coast Division) hereby files an 
adjustment in the price contained in the contract between 
Sun 0:1 Company and United Fuel Cas Company dated 
July 23, 1956, as amended. This adjustment in price will 
occur by virtue of the price provisions of said contract and 
is to take effect August 1, 1958. 


Said contract, with any and all amendments thereto, has 
heretofore been filed as Sun Oil Company (Gulf Coast 
Division) F.P.C. Gas Rate Schedule No. 76. 


There are submitted herewith, in accordance with Section 
154.94 of the Commission’s Regulations, the Compara- 
tive Statement therein specified and a statement in support 
of the adjusted price. This letter and the enclosures are 
submitted in triplicate. 


A copy of this letter and the enclosures have been mailed 
to the purchaser. With regard to this filing, address com- 
munications 
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to Buford R. Koehler, Post Office Box 2831, Beaumont, 
Texas, and H. D. Coe, Suite 1304, 1700 “K” Street, N.W., 
Washington 6, D. C. 


This filing is made under compulsion of the Commis- 
sion’s Order No. 174-B without admitting the validity of 
such order and without admitting that the Federal Power 
Commission has jurisdiction over either Sun Oil Company 
or the subject matter of this filing and without prejudice 
to the rights of Sun Oil Company to contest the validity 
of said order and without prejudice to its rights to contest 
the jurisdiction of the Commission over the subject matter 
of this filing. 

Yours very truly, 
Son Om Company (Guur Coast Drviston) 
By Georce L. Cornetrvus 


George L. Cornelius, Assistant Manager 
Natural Gas Department 


3264 
Sun Oil Company Rate Schedule No. 76 


STATEMENT OF REASONS, NATURE AND BASIS 
FOR PRICE ADJUSTMENT 


The provisions of Article VI of the contract here involved 
as amended, provide that any and all changes in tax rate 
should be expressly accounted for between the parties 
thereto by a change in the charge at which the purchaser 
shall account to the seller to the extent of three-fourths 
(34) of any such increase in taxes. 


An adjustment in price occurs by virtue of Act No. 8 of 
1958 effective on August 1, 1958, being House Bill No. 303, 
amending Title 47 of the Louisiana Revised Statutes by 
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adding thereto new sections designated as R. S. 47:678 
through 47:681, the 21st Legislature (Regular Session) 
imposing an additional tax to be levied upon every person 
engaged in gathering gas produced in the tSate of Louisi- 
ana, at the rate of 1.0¢ per thousand cubic feet at 15.025 
psia, which tax shall be levied and collected for a period 
of 2 years beginning August 1, 1958, and continuing through 
and including July 31, 1960. The rate of such tax on June 
7, 1954, was 1.0¢ per thousand cubic feet at 15.025 psia, and 
beginning August 1, 1958 will be 2.0¢ per thousand cubic 
feet at 15.025 psia. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chair- 
man; Frederick Stueck, William R. Connole, Arthur Kline 
and John B. Hussey. 


Docket No. G-15743 
In the Matter of 
Sun Om Company 


Order For Hearing, Suspending Proposed Changes in Rates, 
and Allowing Increased Rates to Become Effective 


(Issued July 31, 1958) 


Sun Oil Company (Respondent), on J uly 1, 1958, tendered 
for filing proposed changes in its presently effective rate 
schedules for sales of natural gas subject to the jurisdic- 
tion of the Commission. The proposed changes, which con- 
stitute increased rates and charges, are contained in the 
following designated filings: 


390 


(3340) 


Description: Notice of Change, dated June 24, 1958 


Purchasers: (1) United Fuel Gas Company 
(2) United Fuel Gas Company 
(3) United Fuel Gas Company 
(4) Trunkline Gas Company 
Rate Schedule (1) Supplement No. 4 to Respondent’s 
Designation: FPC Gas Rate Schedule No. 38 
(2) Supplement No. 2 to Respondent’s 
FPC Gas Rate Schedule No. 75 
(3) Supplement No. 2 to Respondent’s 
FPC Gas Rate Schedule No. 76 
(4) Supplement No. 4 to Respondent’s 
FPC Gas Rate Schedule No. 89 


Effective Date:* August 1, 1958 


[Pages 2 and 3 identical to pages 2 and 3 in Docket No. 
G-15632] 
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UNITED STATES OF AMERICA 
FEDERAL FOWER COMMISSION 


Docket No. G-15743 
In the Matter of 
Sun Om Compaxy 
Agreement and Undertaking of Sun Oil Company to Comply 
With the Terms and Conditions of Paragraph (D) of Fed- 


eral Power Commission’s Order Making Effective Proposed 
Rate Changes. 


In conformity with the requirements of the order issued 
July 31, 1958, in Docket No. G-15743, Sun Oil Company 


2 The stated effective date is the date proposed by Respondent. 
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hereby agrees and undertakes to comply with the terms and 
conditions of paragraph (D) of said order, and has caused 
this agreement and undertaking to be executed and sealed 
in its name by its officers, thereupon duly authorized in 
accordance with the terms of the resolution of its board of 
directors, a certified copy of which is appended hereto this 
4th day of August, 1958. 


Sun Om Company 


By s/ C. H. THAYER 
Vice President 
Attest: 
(Seal) 
s/ J. C. AGNEW 
Secretary 
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I, J. C. Agnew, Secretary of Sun Oil Company, hereby 
certify that at a meeting of the Board of Directors held at 
the office of the Company, 1608 Walnut Street, Philadelphia, 
Pennsylvania, on July 14, 1924, the following resolution 
was presented and on motion unanimously adopted: 


Resotvep, That the President or Vice President, or 
Secretary, or Treasurer of this corporation be and they 
hereby are authorized and directed to enter into, exe- 
cute and deliver in the name and under the seal of the 
corporation, contracts, bonds, ete., also to enter into, 
execute and deliver in the same manner any correction, 
modification or supplement thereof or thereto; also to 
enter into, execute and deliver in the same manner any 
bond required; and also to do or cause to be done for 
or in behalf of the corporation all acts necessary to 
carry out and perform the above and any similar prior 
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action taken by either or any of the above mentioned 
officials is hereby ratified and confirmed. 


s/ J. C. AGNEW (seal) 
Secretary 
Philadelphia, Pa. 
August 4, 1958 


3501 
Gas Contract 


Tus AGREEMENT, made and entered into on this 30th day 
of April, 1948, by and between Trans-ContTINENTAL Gas 
Pree Line Company, Inc., a Texas corporation, hereinafter 
referred to as ‘‘Buyer”, and Sun Om Company, a New Jer- 
sey corporation, Sohio Petroleum Company, an Ohio cor- 
poration, Barnsdall Oil Company, a Delaware corporation, 
Maracaibo Oil Exploration Corporation, a Delaware cor- 
poration, R. A. Irwin, E. J. Hudson and John B. Baird, all 
of Houston, Harris County, Texas, Donald W. Loomis and 
Alfred J. Williams, both of the Borough of Manhattan, 
New York, all hereinafter jointly referred to as ‘‘Seller’’. 


3518 


Seller shall pay all taxes presently legally accruing on 
gas before delivery to Buyer and Buyer will pay all taxes 
legally accruing on such gas thereafter. If at any time 
during the term of this 

3519 


agreement any new or additional or increased taxes of any 
kind shall be imposed on Seller hereunder so that such taxes 
shall exceed in amount the taxes presently payable by 
Seller, as above provided, which Seller shall be required to 
pay either directly or through reimbursing others, Buyer 
shall, subject to the conditions hereinafter set forth, pay to 
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Seller three-fourths (34ths) of any such increase in taxes 
or three-fourths (34ths) of such new taxes, provided, how- 
ever, that in computing such increases in taxes there shall 
not be included increases in income taxes, capital stock 
taxes, franchise taxes, general ad valorem property taxes, 
or such other taxes of like nature as may hereafter be 
imposed. In case any such adjustment in taxes is to be 
made for any year, Seller shall notify Buyer immediately 
and shall within ninety (90) days after the end of such year 
prepare and submit to Buyer a statement setting forth the 
amount of such new or additional taxes that it has paid 
during said year, and within thirty (30) days after submis- 
sion of such statement an adjustment between the parties 
hereto shall be made by Buyer reimbursing Seller to the 
extent of three-fourths (34ths) of such new or additional 
taxes as herein defined which Seller shall have so paid. 


SUN OIL COMPANY 
Gulf Coast Division 
San Jacinto Building 

BEAUMONT, TEXAS 

Natural Gas Department 


June 24, 1958 


Re: Sun Oil Company (Gulf Coast Division) 
F.P.C. Gas Rate Schedule No. 44 


Mr. J. H. Gutride, Secretary 
Federal Power Commission 
Washington 25, D. C. 


Dear Sir: 


Sun Oil Company (Gulf Coast Division) hereby files an 
adjustment in the price contained in the contract between 
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Sun Oil Company and Transcontinental Gas Pipe Line Cor- 
poration dated April 30, 1948, as amended. This adjust- 
ment in price will occur by virtue of the price provisions of 
said contract and is to take effect August 1, 1958. 


Said contract, with any and all amendments thereto, has 
heretofore been filed as Sun Oil Company (Gulf Coast 
Division) F.P.C. Gas Rate Schedule No. 44. 


Sun Oil Company is the operator of certain gas units 
from which Sun Oil Company’s share of the gas production 
is delivered to said purchaser under said contract. The 
gas produced from such units which is attributable to the 
interest of certain non-operators is likewise delivered to 
said purchaser. The names of such non-operators who 
claim to own undivided interest in such gas units operated 
by Sun Oil Company, as reflected by the records of Sun 
Oil Company, are 


listed as follows: 


Sun Oil Company has no contract authority from any of 
the parties listed above to make any filing on its behalf, 
and the 
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statements made above are made without prejudice to the 
rights and interests of such parties. 


There are submitted herewith, in accordance with Sec- 
tion 154.94 of the Commission’s Regulations, the Compara- 
tive Statement therein specified and a statement in support 
of the adjusted price. This letter and the enclosures are 
submitted in triplicate. 

A copy of this letter and the enclosures have been mailed 
to the purchaser. With regard to this filing, address com- 
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munications to Buford R. Koehler, Post Office Box 2831, 
Beaumont, Texas, and H. D. Coe, Suite 1304, 1700 ‘‘K”’ 
Street, N.W., Washington 6, D. C. 


This filing is made under compulsion of the Commission’s 
Order No. 174-B without admitting the validity of such 
order and without admitting that the Federal Power Com- 
mission has jurisdiction over either Sun Oil Company or 
the subject matter of this filing and without prejudice to 
the rights of Sun Oil Company to contest the validity of 
said order and without prejudice to its rights to contest 
the jurisdiction of the Commission over the subject matter 
of this filing. 

Yours very truly, 


Sux Om Company (GuuF Coast Division) 


By Georce L. CorNELIus 
George L. Cornelius, Assistant Manager 
Natural Gas Department 


3550 
Sun Oil Company Rate Schedule No. 44 


STATEMENT OF REASONS, NATURE AND BASIS 
FOR PRICE ADJUSTMENT 


The provisions of Article VII of the contract here in- 
volved as amended, provide that any and all changes in tax 
rate should be expressly accounted for between the parties 
thereto by a change in the charge at which the purchaser 
shall account to the seller to the extent of three-fourths 
(34) of any such increase in taxes. 


An adjustment in price occurs by virtue of Act No. 8 of 
1958 effective on August 1, 1958, being House Bill No. 303, 
amending Title 47 of the Louisiana Revised Statutes by 
adding thereto new sections designated as R. S. 47:678 
through 47:681, the 21st Legislature (Regular Session), 
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imposing an additional tax to be levied upon every person 
engaged in gathering gas produced in the State of Louisi- 
ana, at the rate of 1.0¢ per thousand cubic feet at 15.025 
psia, which tax shall be levied and collected for a period of 
2 years beginning August 1, 1958, and continuing through 
and including July 31, 1960. The rate of such tax on June 
7, 1954, was 1.0¢ per thousand cubic feet at 15.025 psia, and 
beginning August 1, 1958 will be 2.0¢ per thousand cubic 
feet at 15.025 psia. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chair- 
man; Frederick Stueck, William R. Connole, Arthur Kline 
and John B. Hussey. 


Docket No. G-15768 


In the Matter of 
Sun Om Company (Operator), et al. 


Order For Hearing, Suspending Proposed Change in Rate, 
and Allowing Increased Rate to Become Effective 


(Issued July 31, 1958) 


Sun Oil Company (Operator), e¢ al. (Respondent), on 
July 1, 1958, tendered for filing a proposed change in its 
presently effective rate schedule for sales of natural gas 
subject to the jurisdiction of the Commission. The proposed 
change, which constitutes an increased rate and charge, is 
contained in the following designated filing: 


Description: Notice of Change, dated June 24, 1958 


Purchaser: Transcontinental Gas Pipe Line Cor- 
poration 
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Rate Schedule Supplement No. 19 to Respondent’s FPC 
Designation: Gas Rate Schedule No. 44 
Effective date:? August 1, 1958 

[Pages 2 and 3 identical to pages 2 and 3 in Docket No. 
G-15632] 
s e 8 * ° * * + * e 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket No. G-15768 


In the Matter of 
Sun Om Company 


Agreement and Undertaking of Sun Oil Company to Comply 
With the Terms and Conditions of Paragraph (D) of Fed- 
eral Power Commission’s Order Making Effective Proposed 


Rate Change. 


In conformity with the requirements of the order issued 
July 31, 1958, in Docket No. G-15768, Sun Oil Company 
hereby agrees and undertakes to comply with the terms and 
conditions of paragraph (D) of said order, and has caused 
this agreement and undertaking to be executed and sealed 
in its name by its officers, thereupon duly authorized in 
accordance with the terms of the resolution of its board of 
directors, a certified copy of which is appended hereto this 
4th day of August, 1958. 

Sun Om Company 
By s/ C. H. THaver 
Attest: Vice President 
(Seal) 
s/ J. C. AGNEW 
Secretary 


——— 


1The stated effective date is the date proposed by Respondent. 
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I, J. C. Agnew, Secretary of Sun Oil Company, hereby 
certify that at a meeting of the Board of Directors held at 
the office of the Company, 1608 Walnut Street, Philadel- 
phia, Pennsylvania, on July 14, 1924, the following resolu- 
tion was presented and on motion unanimously adopted: 


Resotvep, That the President or Vice President, or 
Secretary, or Treasurer of this corporation be and they 
hereby are authorized and directed to enter into, exe- 
cute and deliver in the name and under the seal of the 
corporation, contracts, bonds, etc., also to enter into, 
execute and deliver in the same manner any correction, 
modification or supplement thereof or thereto; also 
to enter into, execute and deliver in the same manner 
any bond required; and also to do or cause to be done 
for or in behalf of the corporation all acts necessary 
to carry out and perform the ahove and any similar 
prior action taken by either or any of the above men- 
tioned officials is herby ratified and confirmed. 


s/ J. C. AGNEw (seal) 
Secretary 


Philadelphia, Pa. 
August 4, 1958 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
Docket Nos. G-15546, et al. 
Docket Nos. G-15596, G-15721 
Docket Nos. G-15597, G-15752 
In the Matters of 


Texaco, Inc., et al. 
Pumps Petropeum CoMPANy 
Puruws Perroteum Company (Operator), et al. 


Application for Rehearing 


Pursuant to the provisions of Section 1.34 of the Commis- 
sion’s Rules of Practice and Procedure and the provisions 
of Section 19(a) of the Natural Gas Act, Phillips Petroleum 
Company (Phillips) requests rehearing and modification of 


the Commission’s order issued March 5, 1962, in the above 
proceeding. The Commission erred in such order in the 
following respects: 


1. The Louisiana Gas Gathering Tax was Valid as Applied 
to Phillips 


The order of the Commission issued March 5, 1962, dis- 
allows increased rates reflected in rate supplements ap- 
plicable to Transcontinental Gas Pipe Line Corporation 
(Transeo), United Fuel Gas Company (United Fuel) and 
Texas Gas Transmission Corp. (Texas Gas) which were 
filed by Phillips for the purpose of collecting partial reim- 
bursement for increased Louisiana gas gathering taxes. 
Said order further requires Phillips to refund to the af- 
fected purchasers al] amounts so disallowed, together with 
a proportionate part of any interest received from the State 
of Louisiana. There is no lawful basis for the disallowance 
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of such rate supplements and for requiring Phillips to make 
such refund. 


4266 


Each of the Commission’s orders suspending Phillips’ 
increases for reimbursement of the increased Louisiana gas 
gathering tax provided that Phillips should file an under- 
taking in which it would agree to refund the amount of the 
tax reimbursement ‘‘in the event the additional tax of one 
cent per Mef levied by the State of Louisiana is for any 
reason held to be invalid’’. Such tax has not been held 
invalid as applied to Phillips. 


Under the provisions of the applicable Louisiana Stat- 
utes, the validity of a tax may be challenged and the amount 
paid recovered only if the tax is paid under protest and a 
suit to recover the taxes paid is filed within the prescribed 
time. Austin v. Town of Kinder, La. , 36 So 2d 
48 (1948); A. Sulka & Co. v. City of New Orleans, 208 La 
585, 23 So 2d 224 (1945). Nothing in the Commission’s 
orders which suspended Phillips’ increases required or 
even suggested that Phillips pay the Louisiana gas gather- 
ing tax under protest. On the contrary, the Commission’s 
interpretation of its own order was that payment under 
protest was not required. In two letters to the Collector 
of Revenue of the State of Louisiana, both of which are 
referred to in the order issued May 29, 1961, the Commis- 
sion stated that is was not its intent to force litigation of 
the tax statutes and that neither its general order nor the 
orders subsequently adopted in accordance with its terms 
‘‘suggested in any way that a suit should be brought to 
test the validity of the Louisiana gathering tax’’. These 
letters were given widespread publicity at the time. It can 
only be inferred that the Commission intended them as a 
statement of its interpretation of the various suspension 
orders which had been issued. 
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In its order of March 5, 1962, the Commisssion refers to 
said letters and concludes that Phillips and other producers 
were not entitled 
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to rely on said letters as indicating the intent of the Com- 
mission that Phillips and other producers were not required 
by the Commission’s suspension orders to pay the increased 
Louisiana gas gathering taxes under protest. The fact re- 
mains, however, that in ‘ts order of May 29, 1961, the Com- 
mission itself so construed these letters. While the Commis- 
sion now says that its suspension orders were not affected 
by the issuance of these letters, nevertheless the Commis- 
sion itself in its order of May 29, 1961, gave eredence to 
the fact that these letters did show the intent and purpose 
of the Commission in the issuance of its suspension orders. 
It is obvious that the individual suspension orders in each 
docket were at least susceptible to the construction that the 
producers were not required to pay the increased gas gath- 
ering taxes under protest and that such construction could 
reasonably be applied to the Commission’s suspension or- 
ders. For the Commission now, in retrospect, to conclude 
that its suspension orders were susceptible of only one 
interpretation—that the producers would fail to pay the 
tax under protest at their peril—and to require refund of 
amounts collected upon the basis of such retrospective in- 
terpretation would constitute a clear abuse of discretion 
by the Commission. 


Since Phillips was not required by the Commission’s 
order to pay the tax under protest, and in fact elected not 
to pay under protest, the Louisiana gas gathering tax was 
validly imposed upon Phillips and collected by the State of 
Louisiana. Under such circumstances, Phillips is relieved 
from any obligation to refund by the express provisions of 
the Commission’s orders suspending the various rate in- 
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creases and the undertakings which Phillips filed pursuant 
to those orders. 
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statute under which 
be invalid. The pay- 


2. Good and Sufficient Reasons Existed for Payment of the 
Tax Without Protest 


purposes of argument, that the 
n’s suspension orders may have placed some ob- 
ligation upon Phillips to pay the Louisiana gas gathering 
tax under protest, nevertheless good and valid reasons 
existed for the payment of such tax without protest. Phil- 
lip’s reasons for such payment are set forth at length in 
its application for rehearing of the order issued February 
21, 1961, which is hereby made a part hereof by reference 
as if incorporated herein at length. The third paragraph 
of the Commission’s order issued May 29, 1961, summarizes 
in general the reasons for payment without protest. Since 
the Commission’s order issued August 30, 1961, states ‘It 
appears that the issues raised in these proceedings are 
primarily, if not exclusively, questions of law not questions 
of fact’’, there is no controversy as to the reasons for the 
payment without protest. Accordingly, no evidence would 
seem to be necessary to establish that point. 
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Under these circumstances, the Commission’s rejection 
of the reasons for the payment of the tax without protest 
is not supported by the record. The suggestion that the 
rejection is proper because no evidence has been presented 
by the producers to support such failure to pay under 
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protest in effect constitutes an attempted entrapment by 
the Commission. The Commission has in effect accepted, 
as if on demurrer and without requiring evidence on the 
point, the statements of Phillips and other producers that 
good and valid reasons existed for the payment without 
protest but now attempts to deny the existence of such good 
and valid reasons upon the ground that no evidence was 
offered in such reasoning. 


The Commission’s order of March 5, 1962, further over- 
looks the uncontrovertible fact that under Louisiana law 
payment under protest would in itself tie up the proceeds 


of the tax and make such taxes collected unavailable to the 
State. It is therefore immaterial whether or not the Louisi- 
ana statutes required a suit to be filed or whether such 
statutes merely permitted the producer to stipulate upon 
the basis of the outcome of a prior suit filed. As stated by 
Phillips, and in effect admitted by the Commission, the fact 
that the funds would be made unavailable to the State if 
paid under protest was the real basis for the insistence by 
Louisiana state officials that alternative routes to collect 
an equal or greater tax would have to be followed if any 
substantial portion of the Louisiana gas gathering taxes 
were paid under protest. The Commission cannot avoid this 
effect by asserting that the Louisiana statutes provided 
for a stipulation and did not require the filing of a suit. 


The existence of valid and sufficient reasons for payment 
without protest removes all basis for any assertions that 
refund may be required because of Phillips’ failure to 
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comply with the provisions of the Commission’s suspension 
orders. As indicated above, if Phillips was not obligated 
to pay under protest it cannot now be required to refund 
on the ground that it failed to pay under protest. 
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3. The Commission was not Entitled to Reopen the Pro- 
ceedings as to United Fuel 


The Commission’s order issued March 5, 1962, recites the 
fact (Mimeo p. 4) that United Fuel filed an application for 
rehearing of the order of May 29, 1961, and that no action 
was taken by the Commission on such application within 
thirty days. Under the now mandatory provision of Sec- 
tion 1.34(c) of the Commission’s Rules of Practice and Pro- 
cedure, such application was effectively denied at the end 
of such thirty-day period. The Commission erroneously 
cites the provision of Section 19(a) of the Natural Gas Act 
as authorizing it to reopen the proceedings following the 
effective denial of such petition for rehearing. The Com- 
mission cites the language of said section which says in 
part that ‘‘Until the record in a proceeding shall have been 
filed in a Court of Appeals * * * the Commission may at 
any time * * * modify or set aside, in whole or in part, any 
filings or order made or issued by it under the provision 
of this Act’’. Such provision on its face obviously contem- 
plates the filing of a petition for review and its effectiveness 
is limited to those cireumstances under which a petition for 
review is actually filed. No petition for review was filed by 
United Fuel. 


Coxrciusion 


For the reasons stated, Phillips respectfully urges the 
Commission to withdraw the order of March 5, 1962, insofar 
as such order disallows rate supplements filed by Phillips 
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and orders refund of Phillips and in lieu thereof should 
reaffirm its order of May 29, 1961, insofar as 
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that order relieves Phillips of any obligation to make re- 
funds of amounts collected as reimbursement for Louisiana 
gas gathering tax. 


Respectfully submitted, 


Luoyp G. MINTER 

H. K. Hupson 

Kenneth Heapy 

James G. WriraMs, JR. 

By /s/ Luoyp G. Miner 
Lloyd G. Minter 


Attorneys for Phillips 


Petroleum Company 
Phillips Building 
Bartlesville, Oklahoma 


4747 
ARTICLE VII 
Taxes 


(1) The term ‘‘tax’’ as used in this Article VII shall 
mean any tax (other than ad valorem, income or excess 
profit taxes), license, fee or charge now or hereafter levied, 
assessed or made by any governmental authority on the 
gas itself or on the act, right or privilege of production, 
severance, gathering, transportation, handling, sale or 
delivery of gas which is measured by the volume, value or 
sales price of the gas in question, provided, however, that 
the term ‘‘tax’’ shall not be deemed to include any general 
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gross receipts tax, general gross income tax, general occu- 
pational or license tax, or general franchise tax imposed on 
corporations on account of their corporate existence or 
on their right to do business within the State as a foreign 
corporation. 


(2) Subject to the provisions of paragraph (4) of this 
Article VII, Seller agrees to pay or cause to be paid all 
taxes imposed on Seller on or with respect to the gas de- 
livered hereunder prior to its delivery to Buyer, and Buyer 
agrees to pay or cause to be paid all taxes imposed on 
Buyer on or with respect to the gas delivered hereunder 
after its receipt by Buyer. 


(3) Buyer agrees to reimburse Seller for all taxes (other 
than severance taxes) up to but not in excess of one cent 
(1¢) per one thousand 
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(1,000) cubic feet (measured as provided by the law or laws 
levying such taxes) which may be levied upon and paid by 
Seller or which Seller under contractual obligation pays to 
or for the party on whom such taxes are levied with respect 
to the gas delivered hereunder. 


(4) In event (a) the severance tax shall be increased 
above three-tenths (3/10) cents per thousand (1,000) cubic 
feet (measured as provided by the law levying such tax) 
or (b) the aggregate of all present and increased, new or 
additional taxes imposed upon Seller (or paid by Seller 
under contractual obligation) by reason of the production, 
severance, gathering, transportation, handling, sale or de- 
livery of gas hereunder, shall exceed one and three-tenths 
(1.3¢) per thousand (1,000) cubic feet (measured as pro- 
vided by the law or laws levying such taxes), then such in- 
crease in the severance tax or increase in the aggregate of 
all such taxes as aforesaid shall be borne in the proportion 
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of twenty-five per cent (25%) by Seller and seventy-five 
per cent (75%) by Buyer, and the party paying such ex- 
cess taxes shall be entitled to reimbursement from the other 
party to the extent of its proportionate part of such excess 
taxes. Reimbursement, as aforesaid, to the party entitled 
thereto shall be made periodically for such period as such 
taxes are paid by the other party and upon delivery by 
the party entitled to such reimbursement of a statement of 
the amount of taxes and the quantity of gas and the period 
in respect of which the same were paid. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. KuyKenpatt, Chair- 
man; Freperick Stureck, Wituiam R. Connoue, ARTHUR 
Kurxe and Joun B. Hussey. 

Docket No. G-15721 


In the Matter of 
Pururrs PETROLEUM CoMPANY 


Order for Hearing, Suspending Proposed Changes in Rates, and 
Allowing Increased Rates to Become Effective 


(Issued July 31, 1958) 


The Phillips Petroleum Company (Respondent), on June 
30, July 9 and July 14, 1958, tendered for filing proposed 
changes in its presently effective rate schedules for sales 
of natural gas subject to the jurisdiction of the Commission. 
The proposed changes, which constitute increased rates and 
charges, are contained in the following designated filings: 
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Description: Notices of change, dated June 27, July 7 
and July 10, 1958 


Purchasers: (1 and 6) Arkansas Louisiana Gas Com- 


pany 

(2) Transcontinental Gas Pipe Line 
Corporation 

(3) Texas Gas Transmission Corpora- 
tion 

(4) United Fuel Gas Company 

(5) United Gas Pipe Line Company 


Rate Schedule (1) Supplement No. 20 to Respondent’s 


Designations: FPC Gas Rate Schedule No. 31 

(2) Supplement No. 9 to Respondent’s 
FPC Gas Rate Schedule No. 220 

(3) Supplement No. 11 to Respondent’s 
FPC Gas Rate Schedule No. 202 
Supplement No. 6 to Respondent’s 
FPC Gas Rate Schedule No. 273 
Supplement No. 3 to Respondent’s 
FPO Gas Rate Schedule No. 217 
Supplement No. 2 to Respondent’s 
FPC Gas Rate Schedule No. 304 


Effective Date:* August 1, 1958 
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The increased rates and charges so proposed are intended 
to reflect (in whole or in part) the additional ‘“excise, li- 
cense, or privilege tax’’ of one cent per Mef levied by the 
State of Louisiana pursuant to Act No. 8 of 1958 (House 
Bill No. 303), as approved on June 16, 1958, amending 
Title 47 of the Louisiana Revised Statutes of 1950. The 
Commission is advised that litigation is being instituted to 


1 The stated effective date is the date proposed by Respondent. 
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challenge the constitutionality of the said Act No. 8 of 1958. 
In consideration of this fact, and in order to assure appro- 
priate refund in the event said Act No. 8 of 1958 should be 
declared unconstitutional or otherwise held invalid by final 
judicial decision, it is deemed advisable to suspend the said 
proposed increased rates and charges until August 2, 1958, 
and thereafter to permit them to become effective as of that 
date; provided, that within 20 days from the date of this 
order Respondent shall file with the Secretary of the Com- 
mission an appropriate undertaking to assure such refund 
as may be ordered. 


The Commission finds: 


(1) It is necessary and proper in the public interest and 
to aid in the enforcement of the provisions of the Natural 
Gas Act that the Commission enter upon a hearing con- 
cerning the lawfulness of the said proposed changes, and 
that the above-designated supplements be suspended and 
the use thereof deferred as hereinafter ordered. 


(2) It is necessary and proper in the public interest in 
carrying out the provisions of the Natural Gas Act that 
Respondent’s proposed increased rates be made effective 
as hereinafter provided and that Respondent be required 
to file an undertaking as hereinafter ordered and condi- 
tioned. 


The Commission orders: 


(A) Pursuant to the authority of the Natural Gas Act, 
particularly Sections 4 and 15 thereof, the Commission’s 
Rules of Practice and Procedure, and the Regulations un- 
der the Natural Gas Act [18 CFR, Chapter I], a public 
hearing be held upon a date to be fixed by notice from the 
Secretary concerning the lawfulness of the proposed in- 
creased rates and charges contained in the above-designated 
supplements to Respondent’s FPC Gas Rate Schedules. 
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(B) Pending such hearing and decision thereon, said sup- 
plements are each hereby suspended and the use thereof 
deferred until August 2, 1958, and until such further time 
as each is made effective in the manner hereinafter pre- 
seribed. 


(C) The rates, charges, and classifications set forth in 
the above-designated supplements to Respondent’s FPC 
Gas Rate Schedules shall be effective as of August 2, 1958: 
Provided, however, That within 20 days from the date of 
this order, Respondent shall execute and file with the Secre- 
tary of the Commission the agreement and undertaking 
described in paragraph (E) below. 


(D) Respondent shall refund at such times and in such 
amounts to the persons entitled thereto, and in such man- 
ner as may be required by final order of the Commission, 
the difference between the presently effective rates and 
charges and the proposed increased rates and charges 
hereby allowed to become effective in the event the additional 
tax of one cent per Mef levied by the State of Louisiana is 
for any reason held to be invalid. Should such additional 
tax eventually be held invalid and the State of Louisiana 
makes refund, with interest, of the tax monies collected pur- 
suant to the said Act No. 8 of 1958, then, and in that event, 
a proportionate part of the interest so received by the Re- 
spondent herein shall be passed on and paid to the persons 
entitled thereto at such times and in such amounts, and in 
such manner as may be required by final order of the Com- 
mission. Respondent shall bear all costs of any such re- 
funding; shall keep accurate accounts in detail of all 
amounts received by reason of the increased rates or 
charges allowed by this order to become effective, for each 
billing period, specifying by whom and in whose behalf 
such amounts were paid; and shall report (original and 
four copies), in writing and under oath, to the Commission 
quarterly, or monthly if Respondent so elects, for each 
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billing period, and for each purchaser, the billing determi- 
nants of natural gas sales to such purchasers and the reve- 
nues resulting therefrom, as computed under the rates in 
effect immediately prior to the date upon which the in- 
creased rates allowed by this order become effective, and 
under the rates allowed by this order to become effective, 
together with the differences in the revenues so computed. 
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(E) As a condition of this order, within 20 days from the 
date of issuance thereof, Respondent shall execute and file 
in triplicate with the Secretary of this Commission its 
written agreement and undertaking to comply with the 
terms of paragraph (D) hereof, signed by a responsible 
officer of the corporation, evidenced by proper authority 
from the board of directors, and accompanied by a certifi- 
cate showing service of copies thereof upon all purchasers 
under the rate schedule involved, as follows: 


Agreement and Undertaking of to 
Comply with the Terms and Conditions of Paragraph 
(D) of Federal Power Commission’s Order Making 
Effective Proposed Rate Changes 


In conformity with the requirements of the order 
issued , in Docket No. G- , hereby 
agrees and undertakes to comply with the terms and 
conditions of paragraph (D) of said order, and has 
caused this agreement and undertaking to be executed 
and sealed in its name by its officers, thereupon duly 
authorized in accordance with the terms of the resolu- 
tion of its board of directors, a certified copy of which 
is appended hereto this day of 


By 
Attest: 


Secretary 
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Unless Respondent is advised to the contrary within 15 
days after the date of filing such agreement and undertak- 
ing, the agreement and undertaking shall be deemed to 
have been accepted. 


(F) If Respondent shall, in conformity with the terms 
and conditions of paragraph (D) of this order, make the 
refunds as may be required by order of the Commission, 
the undertaking shall be discharged; otherwise, it shall re- 
main in full force and effect. 


(G) Neither the supplements hereby suspended nor the 
rate schedules sought to be altered thereby shall be changed 
until the period of suspension has expired, unless otherwise 
ordered by the Commission. 


(H) Interested State commissions may participate as 
provided by Sections 1.8 and 1.37 (f) of the Commission’s 
Rules of Practice and Procedure [18 CFR 1.8 and 1.37 (f)]. 


By the Commission. 


J. H. Gurrme, 
Joseph H. Gutride, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket No. G-15721 


In the Matter of 
Pures PerRoLEUM CoMPANY 


Agreement and Undertaking of Phillips Petroleum Company to 
Comply With the Terms and Conditions of Paragraph (D) of 
Federal Power Commission’s Order Making Effective Pro- 
posed Rate Changes 

In conformity with the requirements of the order issued 

July 31, 1958, in Docket No. G-15721, Phillips Petroleum 

Company hereby agrees and undertakes to comply with the 

terms and conditions of Paragraph (D) of said order, and 

has caused this agreement and undertaking to be executed 
and sealed in its name by its officers, thereupon duly au- 
thorized in accordance with the terms of the resolution of 


its Executive Committee acting for and on behalf of the 
Board of Directors, a certified copy of which is appended 
hereto this 8th day of August, 1958. 


Purmurrs PeTroLreumM CoMPANY 
By Joun M. Hovcury, 
Vice President 


ATTEST: 


W. F. Martry, 
Asst. Secretary & Asst. Treas. 
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{Excerpts from Union Texas Petroleum’s F.P.C. Gas Rate 
Schedule No. 2] 
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2. Buyer agrees to pay in full the present gathering tax 
and any renewal or extension thereof, or any similar tax 
which may be levied upon such gas, up to and including the 
sum of one (1) cent per one thousand (1,000) cubic feet 
at the pressure base at which such tax may be computed. 
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Any sales, transactions, occupation, service, production, 
severance, gathering, transmission, export or excise tax, 
assessment or fee hereafter levied, assessed or fixed by the 
United States or any State or other Governmental author- 
ity and taxes of a simiar nature or equivalent in effect (not 
including income, excess profits, capital stock, franchise, 
or general property taxes) in addition to or greater than 
those being levied, assessed or fixed at the date of this 
contract in respect of or applicable to the gas to be sold 
by Seller to Buyer hereunder and which Seller may be 
liable for during any month, either directly or indirectly 
through any obligation to reimburse others, are herein- 
after collectively referred to as an ‘‘additional tax’’. It 
is expressly understood and agreed between the parties that 
Buyer shall pay to Seller each month, as long as an ‘‘addi- 
tional tax’’ shall be in effect and shall not exceed five cents 
(5¢) per one thousand (1,000) cubic feet, an amount suf- 
ficient to reimburse Seller for seven-eighths (%ths) of 
such additional tax. In the event all or any part of such 
liability of Seller is not determined or not determinable 
by the end of any month, then such additional amount per 
one thousand (1,000) cubic feet required in respect to such 
liability not determined 
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or determinable shall be set forth for all such months in 
any calendar year in a statement to be rendered by Seller 
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to Buyer by April 1 of the following year and Buyer shall 
pay the amount due pursuant to such statement on or 
before May 1 of such following year. In the event that the 
additional tax shall exceed five (5¢) per one thousand 
(1,000) ecubie feet, Buyer shall pay to Seller each month, 
so long as the additional tax shall be in effect, an amount 
sufficient to reimburse Seller for seven-eighths (7%) of 
such additional tax up to four and three-eighths cents 
(4.375¢) per one thousand (1,000) cubic feet, and Buyer 
and/or Seller may pay the excess over five cents (5¢) per 
one thousand (1,000) cubic feet without obligation on the 
part of the other party to reimburse for any part thereof, 
and in the event that neither Buyer nor Seller agrees to 
pay such excess, this contract shall terminate three (3) 
months from the date such additional tax shall exceed five 
cents (5¢) per one thousand (1,000) cubic feet. 


s * Ld * * ° * e 
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IV. 
RecuLatory Boprs 


1. This contract shall be subject to all valid applicable 
State and Federal laws, rules and regulations. All such 
laws, rules and regulations shall be presumed by both 
parties to be valid unless and until a court of competent 
jurisdiction shall hold otherwise with respect thereto. 
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UNION OIL AND GAS CORPORATION OF LOUISIANA 
811 RUSK AVENUE 
HOUSTON 2, TEXAS 


July 22, 1958 


Joseph H. Gutride, Secretary 
Federal Power Commission 
Washington 25, D. C. 


Re: Union Oil and Gas Corporation of Louisiana, 
Supplement No. 8 to FPC Gas Rate Schedule No. 2 


Dear Mr. Gutride: 


1. This filing is submitted pursuant to the Commission’s 
Order No. 206 to reflect 87.5¢ reimbursement of the addi- 
tional Louisiana gas gathering tax of one cent (1¢) per 
Mef, effective August 1, 1958 levied by Act No. 8 of 1958 
of the State of Louisiana (House Bill No. 303). 


2. Such reimbursement is provided by Article VI of the 
contract dated February 1, 1951, between Union Sulphur 
and Oil Corporation (now Union Oil and Gas Corporation 
of Louisiana) and Louisiana Natural Gas Corporation 
(now merged into Texas Gas Transmission Corporation) 
on file with the Commission and designated Union Oil and 
Gas Corporation of Louisiana’s FPC Gas Rate Schedule 
No. 2. 


3. A copy of this filing was served on the buyer as re- 
quired by the Commission’s Regulations on July 22, 1958. 
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4. Comparison of rates prior to and subsequent to such 
change in the Louisiana gas gathering tax (Cents per 
Mef) at 15.025 psia: 

Tax Total Price 


Base Price per Mef Reimbursement _ per Mef 
Date Dehydrated Not Dehydrated per Mef (Dehydrated) 
Lobich tReet tabi ceria wm iraieet Sevan | 


athe 
July 31, 1958 19.186¢ 18,936¢ 1,000¢ 20,.186¢ 
August 1, 1958 19.186¢ 18.936¢ 1.875¢ 21.061¢ 


Sales for the twelve months ending April 30, 1958 were 
49,100,616 Mef. 
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5. As shown above, this requested change in the method 
of computing the amount of reimbursement to be paid 
Union on account of the Louisiana gas gathering tax is 
not intended to and does not in any manner alter the base 
price of 19.186¢ for dehydrated gas and 18.936¢ for non- 


dehydrated gas set forth in Supplement No. 6 to Union’s 
Rate Schedule No. 2 which is currently being collected sub- 
ject to refund. 


6. The proposed effective date of this change in com- 
putation of the amount of tax reimbursement to be paid 
Union is August 1, 1958. 


Very truly yours, 


Union Om axp Gas CorroraTion 
or LovIsiANa 


By D. B. Lovesoy 

D. B. Lovejoy 
Vice President and 

Treasurer 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Frepertck Stueck, Acting Chair- 
man; Wituiam R. Connoute, ArtHuR Kune and Joun B. 
Hussey. 


Docket No. G-15833 


In the Matter of 
Union Ort & Gas Corporation or Lovursiana 


Order for Hearing, Suspending Proposed Change in Rate, and 
Allowing Increased Rate to Become Effective 


(Issued August 12, 1958) 


Union Oil & Gas Corporation of Louisiana (Respondent) 
on July 22, 1958, tendered for filing a proposed change in 


its presently effective rate schedule for the sale of natural 
gas subject to the jurisdiction of the Commission. The 
proposed change, which constitutes an increased rate and 
charge, is contained in the following designated filing: 


Description: Notice of Change, dated July 22, 1958 
Purchaser: Texas Gas Transmission Corporation 
Rate Schedule Supplement No. 8 to Respondent’s FPC 
Designation: Gas Rate Schedule No. 2 

Effective Date: August 1, 1958, 


1 The stated effective date is the date proposed by Respondent, 
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The increased rate and charge so proposed is intended to 
reflect (in whole or in part) the additional ‘‘excise, license, 
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or privilege tax’’ of one cent per Mef levied by the State 
of Louisiana pursuant to Act No. 8 of 1958 (House Bill No. 
303), as approved on June 16, 1958, amending Title 47 of 
the Louisiana Revised Statutes of 1950. The Commission 
is advised that litigation is being instituted to challenge 
the constitutionality of the said Act No. 8 of 1958. In con- 
sideration of this fact, and in order to assure appropriate 
refund in the event said Act No. 8 of 1958 should be de- 
clared unconstitutional or otherwise held invalid by final 
judicial decision, it is deemed advisable to suspend the 
said proposed increased rate and charge until August 2, 
1958, and thereafter to permit it to become effective as of 
that date; provided, that within 20 days from the date of 
this order Respondent shall file with the Secretary of the 
Commission an appropriate undertaking to assure such 
refund as may be ordered. 


The Commission finds: 


(1) It is necessary and proper in the public interest and 
to aid in the enforcement of the provisions of the Natural 
Gas Act that the Commission enter upon a hearing concern- 
ing the lawfulness of the said proposed change, and that 
the above-designated supplement be suspended and the use 
thereof deferred as hereinafter ordered. 


(2) It is necessary and proper in the public interest in 
carrying out the provisions of the Natural Gas Act that 
Respondent’s proposed increased rate be made effective as 
hereinafter provided and that Respondent be required to 
file an undertaking as hereinafter ordered and conditioned. 


The Commission orders: 


(A) Pursuant to the authority of the Natural Gas Act, 
particularly Sections 4 and 15 thereof, the Commission’s 
Rules of Practice and Procedure, and the Regulations under 
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the Natural Gas Act [18 CFR, Chapter I], a public hearing 
be held upon a date to be fixed by notice from the Secretary 
concerning the lawfulness of the proposed increased rate 
and charge contained in the above-designated supplement to 
Respondent’s FPC Gas Rate Schedule. 


(B) Pending such hearing and decision thereon, said 
supplement be and it hereby is suspended and the use 
thereof deferred until August 2, 1958, and until such further 
time as it is made effective in the manner hereinafter pre- 
seribed. 


(C) The rate, charge, and classification set forth in the 
above-designated supplement to Respondent’s FPC Gas 
Rate Schedule shall be effective as of August 2, 1958: Pro- 
vided, however, That within 20 days from the date of this 
order, Respondent shall execute and file with the Secretary 
of the Commission the agreement and undertaking de- 
scribed in paragraph (E) below. 


(D) Respondent shall refund at such times and in such 
amounts to the persons entitled thereto, and in such man- 
ner as may be required by final order of the Commission, 
the difference between the presently effective rate and 
charge and the proposed increased rate and charge hereby 
allowed to become effective in the event the additional tax 
of one cent per Mef levied by the State of Louisiana is for 
any reason held to be invalid. Should such additional tax 
eventually be held invalid and the State of Louisiana makes 
refund, with interest, of the tax monies collected pursuant 
to the said Act No. 8 of 1958, then, and in that event, a 
proportionate part of the interest so received by the Re- 
spondent herein shall be passed on and paid to the persons 
entitled thereto at such times and in such amounts, and in 
such manner as may be required by final order of the Com- 
mission. Respondent shall bear all costs of any such re- 
funding; shall keep accurate accounts in detail of all 
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amounts received by reason of the increased rate or charge 
allowed by this order to become effective, for each billing 
period, specifying by whom and in whose behalf such 
amounts were paid; and shall report (original and four 
copies), in writing and under oath, to the Commission quar- 
terly, or monthly if Respondent so elects, for each billing 
period, and for each purchaser, the billing determinants of 
natural gas sales to such purchasers and the revenues re- 
sulting therefrom, as computed under the rate in effect 
immediately prior to the date upon which the increased 
rate allowed by this order becomes effective, and under 
the rate allowed by this order to become effective, together 
with the differences in the revenues so computed. 
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(E) As a condition of this order, within 20 days from 
the date of issuance thereof, Respondent shall execute and 


file in triplicate with the Secretary of this Commission its 
written agreement and undertaking to comply with the 
terms of paragraph (D) hereof, signed by a responsible 
officer of the corporation, evidenced by proper authority 
from the board of directors, and accompanied by a certifi- 
cate showing service of copies thereof upon all purchasers 
under the rate schedule involved, as follows: 


Agreement and Undertaking of to 
Comply with the Terms and Conditions of Paragraph 
(D) of Federal Power Commission’s Order Making 
Effective Proposed Rate Changes 


In conformity with the requirements of the order 
issued , in Docket No. G- , hereby 
agrees and undertakes to comply with the terms and 
conditions of paragraph (D) of said order, and has 
caused this agreement and undertaking to be executed 
and sealed in its name by its officers, thereupon duly 
authorized in accordance with the terms of the reso- 
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lution of its board of directors, a certified copy of 
which is appended hereto this day of 


Attest: 


Secretary 


Unless Respondent is advised to the contrary within 15 
days after the date of filing such agreement and undertak- 
ing, the agreement and undertaking shall be deemed to have 
been accepted, 


(F) If Respondent shall, in conformity with the terms 
and conditions of paragraph (D) of this order, make the 
refunds as may be required by order of the Commission, 
the undertaking shall be discharged; otherwise, it shall re- 
main in full force and effect. 


(H) Interested State commissions may participate as 
provided by Sections 1.8 and 1.37 (f) of the Commission ’s 
Rules of Practice and Procedure [18 CFR 1.8 and 1.37 (f)]. 


By the Commission, 


J. H. Gurrme, 
Joseph H. Gutride, 
Secretary. 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket Nos. G-15833, G-15947 and G-16023 


In the Matter of 
Uston Texas Natura Gas Corporation 


Application for Rehearing 


Comes now Union Texas Natural Gas Corporation 
(Union) and pursuant to Section i9fa) of the Natural Gas 
Act and Section 1.34 of the Commission’s Rules of Practice 
and Procedure files this its Application for Rehearing of 
the Commission’s Order Requiring Refunds and Terminat- 
ing Proceedings issued February 21, 1961 in the above- 
docketed proceedings.” 


As grounds for its Application for Rehearing, Union al- 


leges that the Commission, by directing Union to make 
refunds of the full amounts collected in the above-docketed 
proceedings by reason of the Louisiana Gas Gathering Tax 
imposed by Act No. 8 of 1958, acted unfairly and unjustly 
in the following respects: 


On June 16, 1958, the State of Louisiana amended Title 
47 of the Louisiana Revised Statutes by enacting Act No. 
8 of 1958, which imposed 
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an additional gas gathering tax of 1¢ per Mef. This Louisi- 
ana gathering tax increase was made effective as of August 
1, 1958. 


Pursuant to the requirements of the Commission’s Order 
No. 206 (20 FPC 28), Union filed proper notices of increase 


*The order issued February 21, 1961 was entitled ‘‘Texaco, Inc., et al. 
Docket Nos. G-15546, et al.’’ 
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in its filed rates to pass on to the purchasers under its 
respective FPC Gas Rate Schedules this increase in the 
Louisiana gathering tax. The Commission, by orders 
issued in the above dockets on August 12, 15 and 20, re- 
spectively, suspended Union’s proposed increase for one 
day pursuant to Section 4(e) of the Natural Gas Act, and 
permitted the 1¢ increase to become effective August 2, 
1958 subject to refund. 


Union has paid the 1¢ increase in gathering tax imposed 
by Act No. 8. It did not protest and sue the Louisiana Col- 
lector of Revenue with respect to said tax. It has not 
received nor will it receive refunds from the Collector with 
respect to the amounts so paid, even though said Act No. 8 
has been held to be violative of Article 10, Section 21 of 
the Louisiana Constitution in Bel Oil Corporation, et al. v. 
Fontenot, Collector, 117 S.2d 571 and Southern Natural Gas 
Co. v. Roland, Collector, 123 S.2d 891. 


Under the provisions of Sections 1575 and 1576 of Title 
47 of Chapter 18 of the Louisiana Revised Statutes of 1950, 
the only way in which Union could have obtained a refund 
from the State of Louisiana on 
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account of payments of the increased gathering tax im- 
posed by Act No. 8 would have been for Union to have paid 
said tax under protest and filed suit to challenge the validity 
of Act No. 8 and for recovery of the tax imposed thereby. 


In this regard attention is directed to the statements con- 
tained in Press Release No. 10,112 issued by the Commis- 
sion on October 29, 1958 with respect to its Order No. 206. 
This Press Release quoted portions of a letter from the 
Chairman of the Federal Power Commission to the Louisi- 
ana Collector of Revenue stating, inter alia, that by the issu- 
ance of its Order No. 206 the Commission ‘“‘has no desire 
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to force the testing of a State statute and is not doing 
so in the present instance.”’ The Press Release further 
quoted from the Chairman’s letter to the effect that 
‘neither this general order nor the orders subsequently 
adopted have ‘suggested in any way that a suit should be 
brought to test the validity of the Louisiana gathering 
tax * °° * ” 


It seems clear that the intent of the Commission’s orders 
with respect to the increased gathering tax was to prevent 
windfalls from occurring by virtue of the Collection of 
refunds from the State of Louisiana with no obligation to 
pass such refunds on. As the Commission could not deter- 
mine, as of August 1958, which producers or how many 
would pay the tax under protest and subsequently institute 
suits for refunds within 30 days following such payment 
under protest, the Commission suspended all such increased 
prices as were proposed. 
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As to those who paid under protest and filed suits to chal- 
lenge the validity of the tax and to obtain refunds, it is 
clearly proper to require refunds out of the amounts re- 
funded by the State to such persons. However, with re- 
spect to those who did not pay under protest and did not 
file suit against the State of Louisiana to challenge the 
validity of the tax, and hence will not receive refunds 
from the State, it is clearly unjustified to order refunds. 


After issuance of the suspension orders of August 12, 
15 and 20 referred to supra, the Commission issued a cer- 
tificate to Union which clearly indicated that Union was to 
make refund with respect to amounts collected on account 
of the gathering tax imposed by Act No. 8 only if Union, 
in turn, received refunds from the State of Louisiana. See 
Opinion No. 315 issued September 4, 1958, 20 FPC 264 at 285 
(Docket No. G-14227). An order to similar effect was 
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issued December 4, 1958 involving other producers, Texas 
Gas Transmission Corporation, et al., Docket No. G-14494, 
et al. See, too, Order issued November 7, 1958 at American 
Louisiana Pipe Line Company, et al., Docket No. G-15053, 
et al., and Order issued December 23, 1958 at Wm. T. Bur- 
ton Industries, Inc., Docket No. G-12714; Cf. Order issued 
November 5, 1958 at Monsanto Chemical Company, et al., 
Docket No. G-15765 and Order issued December 10, 1958 at 
Humble Oil and Refining Co., Docket No. G-15687. 
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As recently as March 10, 1961 the Commission con- 
ditioned a final certificate issued at Docket No. G-16758 to 
Pan American Petroleum Corporation ‘‘to require Pan 
American Petroleum Corporation to refund to purchaser 
the proportionate part of any monies, with interest, re- 
ceived from the State of Louisiana for reason of the in- 
validation of the one-cent Louisiana gathering tax levied 


pursuant to Act No. 8 of 1958’’ (underscoring supplied). 
See Order issued March 10, 1961 under caption of Elliott, 
Inc. et al., Docket No. G-3693, et al. The instant order of 
February 21, 1961 is inconsistent with the orders referred 
to above. 


As the Commission knows, the tax revenues to be col- 
lected under Act No. 8 were to be used ‘‘to pay the increases 
authorized by law in the salaries of teachers in public 
schools’? and to maintain salaries paid to other Louisiana 
school personnel. Under the terms of Section 1576 of Title 
47 of Chapter 18 of the Louisiana Revised Statutes of 1950, 
taxes paid under protest and made the subject of suits for 
recovery are required ‘‘to be segregated and held’’ by the 
Louisiana Collector of Revenue. Had Union and all others 
affected by the terms of Act No. 8 paid under protest and 
sued the purposes of Act No. 8 would have been frustrated. 
Undoubtedly it was recognition of this fact that prompted 
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the Commission to advise publicly that it did not intend 
to force the testing of a State statute by issuance of its 
Order No. 206 and subsequent orders issued pursuant 
thereto. 
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Wuenrerore, it is requested that the Commission grant 
rehearing in these proceedings and that upon rehearing the 
Commission enter its order terminating these proceedings 
and discharge Union from any obligation to make refunds 
hereunder. 

Respectfully submitted, 


Union Texas Narurat Gas 
CorPoraTION 


By /s/ Justin R. Wotr, 
Its Attorney. 

Justix R. Wor 
Eucene E. THREADGILL 

1625 K Street, N. W. 

Washington 6, D. C. 

Attorneys for Union Texas Natural 
Gas Corporation 


Dated at Washington, D. C., March 20, 1961. 
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District oF CoLUMBIA, SS.: 


Jusrix BR. Wore, being first duly sworn according to 
law, deposes and says that he is one of the attorneys for 
Union Texas Natural Gas Corporation; that he has read 
the foregoing APPLICATION FOR Rewearine and is familiar 
with the contents thereof; that he has executed the same 
for and on behalf of said Company with full power and 
authority so to do; and that the facts set forth therein are 
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true and correct to the best of his knowledge, information 
and belief. 
/s/ Justix R. Wor 
Justin R. Wolf 
Subscribed and sworn to before me, a Notary Public, this 
20th day of March, 1961. 
/s/ Francis R. Gorpoy 
Notary Public 


My Commission expires: March 14, 1965 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 
Docket Nos. G-15546, e¢ al. 
Docket Nos. G-15833, G-15947 and G-16023 


In the Matter of 


Texaco, Inc., et al., Union Texas NaturaL Gas Corporation 


Statement of Position 


Pursuant to the terms of Paragraph D of the Commis- 
sion’s Order Reopening Proceedings and Permitting Inter- 
vention issued August 30, 1961 in the above-entitled pro- 
ceedings Union Texas Natural Gas Corporation (Union) 
files this Statement of Position. 


Union submits that the Commission’s Order issued May 
29, 1961 Modifying Order Requiring Refunds and Termi- 
nating Proceedings and Denying Interventions at Texaco, 
Inc., et al., Docket Nos. G-15546, et al., correctly disposed 
of the matters at issue therein, was appropriate and in the 
public interest and upon reconsideration should forthwith 
be reaffirmed. 
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On June 16, 1958, the State of Louisiana amended Title 
47 of the Louisiana Revised Statutes by enacting Act No. 
8 of 1958, which imposed an additional gas gathering tax 
of 1¢ per Mef. This Louisiana gathering tax increase was 
made effective as of August 1, 1958. 


Pursuant to the requirements of the Commission’s Order 
No. 206 (20 FPC 28), Union filed proper notices of in- 
crease in its filed rates to pass on to the purchasers under 
its respective FPC Gas Rate Schedules this increase in 
the Louisiana gathering tax. The Commission, by orders 
issued in the above dockets on August 12, 15 and 20, respec- 
tively, suspended Union’s proposed increase for one day 
pursuant to Section 4(e) of the Natural Gas Act, and per- 
mitted the 1¢ increase to become effective August 2, 1958 
subject to refund. 

Union has paid the 1¢ increase in gathering tax imposed 
by Act No.8. It did not protest and sue the Louisiana Col- 
lector of Revenue with respect to said tax. It has not 
received nor will it receive refunds from the Collector with 
respect to the amounts so paid, even though said Act No. 8 
has been held to be violative of Article 10, Section 21 of 
the Louisiana Constitution in Bel Oil Corporation, et al. 
y. Fontenot, Collector, 117 S.2a 571 and Southern Natural 
Gas Co. v. Roland, Collector, 123 S.2d 891. 
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Under the provisions of Sections 1575 and 1576 of Title 
47 of Chapter 18 of the Louisiana Revised Statutes of 
1950, the only way in which Union could have obtained a 
refund from the State of Louisiana on account of payments 
of the increased gathering tax imposed by Act No. 8 would 
have been for Union to have paid said tax under protest 
and filed suit to challenge the validity of Act No. 8 and 
for recovery of the tax imposed thereby. 
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In this regard attention is directed to the statements 
contained in Press Release No, 10,112 issued by the Com- 
mission on October 29, 1958 with respect to its Order No. 
206. This Press Release quoted portions of a letter from 
the Chairman of the Federal Power Commission to the 
Louisiana Collector of Revenue stating, inter alia, that by 
the issuance of its Order No. 206 the Commission ‘‘has no 
desire to force the testing of a State statute and is not 
doing so in the present instance.’? The Press Release fur- 
ther quoted from the Chairman’s letter to the effect that 
“neither this general order nor the orders subsequently 
adopted have ‘suggested in any way that a suit should be 
brought to test the validity of the Louisiana gathering 
tax ~“* a ” 


It seems clear that the intent of the Commission’s orders 
with respect to the increased gathering tax was to prevent 
windfalls from 
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occurring by virtue of the collection of refunds from the 
State of Louisiana with no obligation to pass such refunds 
on. As the Commission could not determine, as of August 
1958, which producers or how many would pay the tax 
under protest and subsequently institute suits for refunds 
within 30 days following such payment under protest, the 
Commission suspended all such increased prices as were 
proposed. The Commission’s Order issued herein on May 
29, 1961, reaffirms this conclusion and in support thereof 
quotes directly from a letter dated October 2, 1958 ad- 
dressed by the Chairman of the Commission, with the ap- 
proval of the Commission, to the Collector of Revenue of 
the State of Louisiana (See Order Issued May 29, 1961, 
Mimeo. pg. 3). 


As to those who paid under protest and filed suits to 
challenge the validity of the tax and to obtain refunds, it 
is proper to require refunds out of the amounts refunded 
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by the State to such persons. However, with respect to 
those who did not pay under protest and did not file suit 
against the State of Louisiana to challenged the validity 
of the tax, and hence will not receive refunds from the 
State, is is plainly unjustified to order refunds. 


After issuance of the suspension orders of August 12, 15 
and 20 referred to supra, the Commission issued a certifi- 
cate to Union which 
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clearly indicated that Union was to make refund with re- 
spect to amounts collected on account of the gathering tax 
imposed by Act No. § only if Union, in turn, received re- 
funds from the State of Louisiana. See Opinion No. 315 
issued September 4, 1958, 20 FPC 264 at 285 (Docket No. 
G-14227). An order to similar effect was issued December 
4, 1958 involving other producers, Texas Gas Transmission 
Corporation, et al., Docket No. G-14494, et al. See, too, 
Order issued November 7, 1958 at American Louisiana Pipe 
Line Company, et al., Docket No, G-15053, et al., and Order 
issued December 23, 1958 at Wm. T. Burton Industries, Inc., 
Docket No. G-12714 (20 FPC 864); Cf. Order issued No- 
vember 5, 1958 at Monsanto Chemical Company, et al., 
Docket Nos. G-15765 and Order issued December 10, 1958 at 
Humble Oil and Refining Co., Docket No. G-15687. 


As recently as March 10, 1961 the Commission con- 
ditioned a final certificate issued at Docket No. G-16758 to 
Pan American Petroleum Corporation ‘‘to require Pan 
American Petroleum Corporation to refund to purchaser 
the proportionate part of any monies, with interest, re- 
ceived from the State of Louisiana for reason of the invalid- 
ation of the one-cent Louisiana gathering tax levied pursu- 
ant to Act No. 8 of 1958’? (underscoring supplied). See 
Order issued March 10, 1961 under caption of Elliott, Inc., 
et al., Docket No. G-3693, et al. 
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As the Commission knows, the tax revenues to be col- 
lected under Act No. 8 were to be used ‘‘to pay the in- 
ereases authorized by law in the salaries of teachers in 
public schools”’ and to maintain salaries paid to other 
Louisiana school personnel. Under the terms of Section 
1576 of Title 47 of Chapter 18 of the Louisiana Revised 
Statutes of 1950, taxes paid under protest and made the 
subject of suits for recovery are required ‘‘to be segre- 
gated and held”’ by the Louisiana Collector of Revenue. 
IIad Union and all others affected by the terms of Act No. 
8 paid under protest and sued the purposes of Act No. 8 
would have been frustrated. Undoubtedly, it was recog- 
nition of this fact that prompted the Commission to advise 
publicly that it did not intend to force the testing of a 
State statute by issuance of its Order No. 206 and subse- 
quent orders issued pursuant thereto. 


Wuererore, it is requested that the Commission upon 
reconsideration of its Order issued May 29, 1961 in this 
proceeding reaffirm and reissue said Order. 


Respectfully submitted, 


Union Texas Naturat Gas 
CorPoRATION 


By Justix R. Wotr, 
Justin R. Wolf, 
Its Attorney. 
Justin R. Wor 
Evcene EB. THREADGILL 
1625 K Street, N. W. 
Washington 6, D. C. 
Attorneys for Union Texas Natural 
Gas Corporation 


Dated at Washington, D. C., October 6, 1961. 
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District or CoLUMBIA, SS.: 


Jusrix R. Wotr, being first duly sworn according to law, 
deposes and says that he is one of the attorneys for Union 
Texas Natural Gas Corporation; that he has read the for- 
going StateMENT oF Posttton and is familiar with the con- 
tents thereof; that he has executed the same for and on 
behalf of said Corporation with full power and authority 
so to do; and that the facts set forth therein are true and 
correct to the best of his knowledge, information and belief. 


Justix R. Wotr. 
Justin R. Wolf. 


Subscribed and sworn to before me, a Notary Public, this 
6th day of October, 1961. 
[Seay] Frances R. Gorvon, 
Frances R. Gordon, 


My Commission expires: March 14, 1965 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket No. G-15546, et al. 
Docket No. G-15833, G-15947 and G-16023 


In the Matter of 


Texaco Inc., et al., Uxton Texas NaTurat Gas CorPoRATION 


Reply of Union Texas Natural Gas Corporation. 


Pursuant to the Commission’s Order of August 30, 1961 
reopening these proceedings, Union Texas Natural Gas 
Corporation (Union) filed its Statement of Position in sup- 
port of the Commission’s Order issued May 29, 1961 which 
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required producers receiving refunds from the State of 
Louisiana, pursuant to the invalidation of the gathering 
tax levied by Act 8 of 1958, to pass on such refunds to 
pipeline purchasers. 


Statements of Position in opposition to the Order of 
May 29, and in support of the Commission Order of Feb- 
ruary 21, 1961, which provided for automatic refunds by 
all producers without regard for individual circumstances, 
have been filed by certain intervenors, 
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including Texas Gas Transmission Corporation (Texas 
Gas), Memphis Gas, Light and Water Division (Memphis), 
Transcontinental Gas Pipeline Corporation (Transco), 
Southern Natural Gas Company (Southern), United Fuel 
Gas Company (United Fuel), and a group of Eastern Sea- 
board distributors, including Long Island Lighting Com- 


pany, Philadelphia Electric Company, et al. (Eastern Sea- 
board). 


The arguments by these Intervenors in support of the 
‘‘automatic refund’’ order of February 21 fall into several 
categories: First, it is argued that the pass-on refund 
Order of May 29 rewards producers with a windfall. See- 
ond, the language of the Commission’s Order No. 206 (20 
F.P.C, 28), the various individual suspension orders, and 
the corporate undertakings, is dissected in an effort to 
establish that the Commission intended to make refunds 
automatic and absolute. Third, it is argued that such 
orders and corporate undertakings bind the Commission, 
and preclude the Commission from exercising any judg- 
ment in disposing of the proceedings pending at the above 
dockets. Fourth, it is argued that under some general 
federal law of contract, the Eastern Seaboard companies 
purchasing from various pipelines which may in turn pur- 
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chase from a pipeline which purchases gas from Union 
are entitled to what in effect is reparation of the gathering 
tax and 
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that the Commission should implement this right of repara- 
tion by requiring the producers to file rate supplements or 
billing statements to reflect the claimed contractual obliga- 
tion. 


I. 
The May 29 Order Does Not Provide Windfalls 


Texas Gas argues (Statement, p. 5) that the Order of 
May 29, which requires refunds only by those producers 
which received refunds from the State of Louisiana, has 
the effect of: 


“rewarding a producer with a windfall for failing to 
protest the tax and penalizing the producer who acted 
to reduce his tax liability’. 


As Union pointed out in its Statement of Position, the 
Order of May 29 prevents any windfalls. Those producers 
who protested the tax and who receive refunds from the 
State of Louisiana must pass on to their customers such 
refund, together with whatever interest is received from 
the State of Louisiana. Producers, including Union and 
other similarly situated, which for valid reasons did not 
protest the payment of the tax nor challenge the validity 
of the statute, will not receive refunds from the State of 
Louisiana and will receive no windfall benefits. To the 
contrary, to the extent that Union and many other pro- 
ducers did 
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not receive full reimbursement for the additional 1¢ of 
gathering tax, Union and such producers have shared in 
the payment of this tax to the State of Louisiana. 
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The educational system of the State of Louisiana has 
received the total benefit from the payment of this tax. 
Union, as well as Texas Gas and Texas Gas’ customers, 
has paid for this benefit. The question at issue is not 
whether someone is to receive a windfall from such payment 
to the State of Louisiana, but whether Union alone, or 
Union together with the customers who purchase Union’s 
gas, are to share in such cost. 


II. 


The Commission Did Not Intend Automatic Refunds in Its 
Suspension Orders 


Memphis argues (Statement, pp. 9-12) that the Com- 
mission’s Order No. 206, the various suspension orders and 
the undertakings thereunder are ‘‘unambiguous”’ in requir- 
ing an automatic refund upon the invalidation of the tax. 
Similar arguments have been made by the other intervenors 
in these proceedings (See Texas Gas Statement, p. 3). 

Memphis quotes Order No. 206 as sustaining its interpre- 
tation that the Commission intended an automatic refund. 
But the very language 
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of that Order demonstrates that the purpose of the sus- 
pension was ‘‘to assure appropriate refund, in the event 
said Act No. 8 of 1958 should be declared unconstitutional. 

..”? Memphis would have this order read ‘‘to assure re- 
fund’’—omitting the word ‘‘appropriate’’? by which the 
Commission indicated its intention to require only such re- 
funds as would appear to be proper under particular cir- 
cumstances. 


Memphis analyzes Ordering Paragraph (D) of the vari- 
ous suspension orders as follows: 


‘“‘The very fact that the Commission took pains, in 
the second sentence to limit the interest obligation to 
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receipt from Louisiana, makes clear that such a limita- 
tion is not implicit in the first sentence with reference 
to the refund of the rate increase.’’ Memphis State- 
ment, p. 11) 


At the time the Commission issued these orders, using 
essentially routine language, the Commission properly as- 
sumed, that if the tax was held in valid, there would be 
some refunds from the State of Louisiana; but the Com- 
mission was uncertain as to whether or not there would 
be any interest accrued and paid on such refunds. The 
specific reference to the refund of interest, if received from 
the State, related only to such uncertainty. The require- 
ment that any refunds of interest be passed on by the 
producers to the pipeline purchasers was not a “‘limitation’’ 
as Memphis would have it, but an additional refund obli- 
gation. 
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Finally, the Commission’s letter to the Louisiana Col- 
lector of Revenue (Commission Press Release of October 
29, 1958), and the subsequent actions of the Commission 
in certificating new sales, clarify the Commission’s intent 
in this matter. 


The Commission in its Press Release expressly stated 
that it had no intention, by its suspension orders, of ex- 
erting economic pressure which would ‘‘force”’ the testing 
of the statute or compel producers to file suits to recover 
taxes paid. Moreover, as new sales were commenced after 
August 1, the Commission attached conditions under Sec- 
tion 7(e) of the Act requiring refunds in the event of 
invalidation of the tax and in the event refunds were made 
to producers. 


The argument that the Commission intended a different 
treatment of sales commenced after August 1, 1958 from 
the treatment of sales commenced before August 1, 1958, 
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suggests that the Commission was wholly arbitrary. The 
mere fact that one sale might have commenced on July 31, 
1958, so that the impact of the increased tax required a 
filing under Section 4 of the Act, while another sale, com- 
menced August 2 and could be controlled by imposition 
of a condition under Section 7(e) could not justify totally 
different treatment. The Natural Gas Act is to be read 
as an harmonious whole. The certificate orders are prop- 
erly read as consistent with earlier suspension orders 
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and as intending to provide equal treatment; not as pro- 
viding for arbitrary distinctions. The express intent of 
such certificate orders is that if no refunds are received 
from the State of Louisiana, none are to be passed on; 
if refunds are received from the State, then they are to 
be paid over to the pipeline purchasers. 


I. 


Suspension Order Do Not Preclude Commission Exercise of 
Judgment 


Perhaps the most extreme argument in support of the 
automatic refund order is that ‘‘the Commission, as a mat- 
ter of law, must require refunds’’. (Memphis Statement, 
p. 6). Other intervenors simply contend that the Commis- 
sion by suspending the price increases prejudged the final 
outcome of this matter, exhausted its full range of judg- 
ment and discretion, and barred itself from reaching any 
conclusion other than that which Intervenors read into the 
suspension orders. 


It is a sufficient answer to this argument to point out 
that the suspension power is merely incidental to the Com- 
mission’s authority, under Section 4 of the Natural Gas 
Act, to determine just and reasonable rates. The act of 
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suspension serves to preserve the Commission’s right and 
power to return a company’s rates to the status 
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quo ante the effective date of an increased price, if such a 
roll-back is subsequently found to be necessary and reason- 
able. Suspension prejudges nothing. It cannot preclude 
the exercise of judgment. 


In the present instance, producers put rates into effect 
subject to possible refund; the Commission, knowing that 
test cases were pending, stated publicly it had no intention 
of forcing each and every producer to sue the State of 
Louisiana; and, after the issuance of the Commission’s pub- 
lic statement, the majority of producers paid the tax with- 
out protest. Had the Commission on October 29, 1958, 
advised producers that the refund condition was automatic 
and that each producer acted as his own jeopardy in not 
protesting payment and filing the necessary suit for re- 


covery of refunds, producers could have and, indeed, may 
very well have acted differently. 


The Intervenors in these proceedings cannot now be 
heard to argue that it is a just and reasonable action, at 
this late date, to require automatic, absolute refunds by 
those who did not protest the increased tax. Suspension 
under Section 4 does not preclude the Commission from 
the exercise of judgment to assure fairness. Fairness and 
equity require that only those who obtained refunds from 
Louisiana, be required to pass on such refunds. 


5368 
IV. 


These Proceedings Are Not Actions Under Contracts for 
Reparation 


Eastern Seaboard and Transco contend that the principal 
issue is whether gas purchase contracts, under ‘‘Federal 
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or general law’’, legally entitled the producer to collect ani 
retain the one cent gas gathering tax which was collected 
subject to refund. They argue that under such contract 
law the producers were not entitled to collect the increased 
tax and consequently that the Commission should direct 
such producers to make restitution or reparations for this 
breach of contract. Eastern Seaboard states: (Statement, 
p. 11) 


“‘not a single one of the scores of Louisiana producers 
regarded an asserted right to retain reimbursement for 
invalid gas gathering taxes .. . to be sufficiently color- 
able to even warrant arguing such a construction to 
the Commission in applications for rehearing.’’ 


Of course, no producer argued that he had any right to 
retain the gathering tax reimbursement in situations where 
he had not paid, or the State had refunded, such tax. 
Eastern Seaboard quotes, with great authority Wayne 
County Produce Co. v. Duffy-Mott Co. (N.Y. 1927) 155 


N.E. 669. But one has only to read Justice Cardozo’s opin- 
ion to determine its irrelevancy here: 
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‘Defendant demanded and obtained a refund of the 
taxes thus unlawfully collected. The question is 
whether the money thus refunded by the government is 
held by the defendant to its own use or to the use of 
the plaintiff who is suing to get the money back.’’ 

‘‘Annulment at a later date, when followed by the 
refund of the tax and the undoing of the whole transac- 
tion between the seller and the government, leaves the 
money applicable to the same use as if the invalidity 
of the impost had been declared at the beginning.’’ 


Eastern Seaboard further cites Harrison Sheet Steel Co. v. 
Lyons, 155 N.E. 2d 595, in which the Court states: 


“‘The subject matter in this case is the refund to be 
received by the company under the decree of the trial 
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court. The requested remedy is the declaration of a 
constructive trust so that the amount refunded can be 
distributed to the company’s customers who bore the 
burden of the tax.’’ Id., p. 598 (Emphasis added) 


Union is in agreement with the principle of these cases that 
when a tax refund has been made by the State, fairness 
and equity require that such fund be distributed to those 
who bore the burden of such tax. 


Eastern Seaboard cites Smith v. Sparks Milling Co., 39 
N.W, 2d 125 for the proposition that there need be no ac- 
cumulated fund out of which recovery is made. But that 
that case states quite clearly that the challenged tax had 
been deposited in the bank, and that the processor con- 
tended that: 
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“if the tax was entirely removed by a judicial decision, 
then the seller was to keep the money, and the pur- 
chaser was to receive no benefit thereby.’’ 
The court there characterized the seller’s effort to retain 
the money refunded as ‘‘absurd”’, It is equally absurd to 
suggest that the Smith ruling is applicable to the present 
ease. 


Eastern Seaboard cites Strassberger v. Joseph S. Finch 
& Co., 22 A.2d 641 for the proposition that a seller must 
protest a tax, and if he fails to do so, must nevertheless 
reimburse buyer. In that case Finch did protest and file 
an action to enjoin collection of the tax, and the sales con- 
tract was made with reference to such litigation. The 
Court noted that: 


‘the agreement contemplated that the constitutionality 
of the act would be tested and that the tax was to be 
held until that question was determined.’’? (Emphasis 
added). 
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The Court ruled that Finch, by dismissing his then pend- 
ing action against the government, as consideration for the 
government making a major and profitable direct purchase 
from him, could not avoid the specific contractual obliga- 
tion. The case is wholly inapposite here. 


The cases cited, with reference to court awards of repa- 
ration and restitution do not support the conclusion that 
restitution should 
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be awarded under present circumstances, The equitable 
rule announced in all of these cases fully support the rea- 
sonableness of the Commission’s Order of May 29. This 
Commission has no power to require restitution or repara- 
tion. All argument bottomed on the assumption that the 
Commission has such authority is irrelevant. 


ConcLusion 


The Commission, having suspended a price increase, and 
having permitted such increase to be made effective sub- 
ject to such appropriate refund as the Commission might 
order, must now determine what action is appropriate and 
what refund, if any, is justified. The Commission in its 
suspension orders, and by prescribing particular language 
in refund undertakings, has not precluded itself from the 
exercise of its judgment and discretion in making a rea- 
sonable decision. That reasonable decision is encompassed 
in the Commission’s Order of May 29, 1961. 
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Wuererore, Union submits that the Commission, upon 
review herein, should reaffirm its Order of May 29, 1961. 


Respectfully submitted, 


Union Texas NaturaL Gas 
CoRPORATION 


By Justin R. Worr, 
Its Attorney. 

Justin R. WoLF 
Evcexe E. THREADGILL 
1625 K Street, N.W. 
Washington 6, D. C. 

Attorneys for Union Texas Natural 

Gas Corporation 


Dated at Washington, D. C., November 6, 1961. 
5373 
Disrrict oF CoLUMBIA, SS.: 


Justi R. Woxr, being first duly sworn according to law, 
deposes and says that he is one of the attorneys for Union 
Texas Natural Gas Corporation; that he had read the fore- 
going Repiy or Union Texas Natural Gas CoRPoRaTion and 
is familiar with the contents thereof; that he has executed 
the same for and on behalf of said Corporation with full 
power and authority so to do; and that the facts set forth 
therein are true and correct to the best of his knowledge, 
information and belief. 

Justin R. WoiF 


Subscribed and sworn to before me, a Notary Public, this 
6th day of November, 1961. 
Frances R. Gorpon 
My Commission expires: March 14, 1965 
(Szax] 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket Nos. G-15833 and G-16023 
In the Matter of 


Union Texas Petroteum, a division of Allied Chemical 
Corporation (Formerly Union Texas Natural Gas 
Corporation) 


Application for Rehearing 


Union Texas Petroleum, a Division of Allied Chemical 
Corporation (formerly Union Texas Natural Gas Corpora- 
tion and sometimes hereinafter referred to as Union Texas 
or Union), pursuant to the provisions of Section 19(a) 
of the Natural Gas Act (15 U.S.C. 717r(a) and Section 
1.34 of the Commission’s Rules of Practice and Procedure) 
hereby applies for rehearing of the Commission’s Order 
issued March 5, 1962 in the above-entitled proceedings 
under the caption of Texaco Inc., et al., Docket Nos. G- 
15546, et al. Union Texas alleges that it is aggrieved by 
said 
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Order of March 5, 1962 and in support of such allegation 
and this Application for Rehearing states and shows as 
follows: 


I. 


Pursuant to the terms of said Order of March 5, 1962, 
Union would be required to pay and refund to Texas Gas 
Transmission Corporation (Texas Gas) a substantial sum 
of money. This sum arises out of the payment by Union 
to the Collector of Revenue of the State of Louisiana of the 
tax imposed by Act No. 8 of June 16, 1958, 47 La. Rev. 
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Stat. 1950, Section 678, for which it was partially reim- 
bursed by Texas Gas. (This statute and the tax levied 
thereby is sometimes hereinafter referred to as Act No. 8 
and/or the Act 8 or Section 678 tax). 


This Louisiana gathering tax increase was made effective 
as of August 1, 1958 and continued in effect through No- 
vember 30, 1958 at which time it was superseded by a dif- 
ferent tax. Pursuant to the requirements of the Commis- 
sion’s Order No. 206 (20 FPC 28), and in accordance with 
its contracts which entitled it to be reimbursed by the buyer 
of its gas in the amount of seven-eighths of such additional 
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tax, Union filed proper notices of inerease in its filed rates 
(Supplement No. 8 to FPC Gas Rate Schedule 2 and Sup- 
plement No. 8 to Rate Schedule No. 3) to pass on to the 
purchaser under its respective Rate Schedules 87.5% of this 


increase in the Louisiana tax. The Commission, by orders 
issued in the above dockets on August 12 and 20, re- 
spectively, suspended Union’s proposed inereases for one 
day pursuant to Section 4(e) of the Natural Gas Act, and 
permitted the increased rates to become effective August 2, 
1958 subject to refund. 


Union has paid the 1¢ increase in gathering tax imposed 
by Act No. 8. It did not protest and sue the Louisiana Col- 
lector of Revenue with respect to said tax. It has not re- 
ceived nor will it receive any refunds from the State of 
Louisiana with respect to the amounts so paid. 

The Commission’s Order of March 5, 1962 thus deprives 
Union of its property without due process of law in con- 
travention of the provisions of the Fifth Amendment to 
the Constitution of the United States and is in contraven- 
tion of and beyond the powers vested in the Commission 
by the terms of the Natural Gas Act (15 U.S.C. 717 et. seq.). 
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The Commission’s authority to require refunds is estab- 
lished by Section 4(e) of the Natural Gas Act. That Sec- 
tion provides, in part, that when an increased rate is made 
effective prior to the completion of a hearing, the Commis- 
sion may, by its final decision, order a natural gas company 
to refund ‘‘the portion of such inereased rates or charges 
by its decision found not justified.’? The suspension orders 
herein were issued pursuant to Section 4+ of the Act. The 
order issued March 5, 1962 purports to be the ‘‘final deci- 
sion’’ issued pursuant to Section 4(e), after completion of 
the hearing required to be held in these proceedings. 


The Commission’s final decision must be predicated upon 
the record in this proceeding; and that record must demon- 
strate whether the increased rate, or any portion of it, 
collected by Union was ‘‘not justified.’? It is unchallenged 


that Union paid the State of Louisiana a tax in the amount 
of 2.3 cents per Mef during the period from August 1 
through November 30, 1958. It was reimbursed in the 
amount of 1.875¢ per Mef by Texas Gas, the purchaser un- 
der Union Rate Schedules 2 and 3. 
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The record before the Commission in this proceeding, 
upon which a decision must be rendered, includes (1) Un- 
ion’s rate increase filings, (2) the Commission’s suspension 
orders herein, (3) the certificate order issued to Union on 
September 4, 1958 at Docket No. G-14227, of which judicial 
notice may be taken and which, in effect, constituted a clear 
definitive contemporaneous ruling as to the intent of the 
Commission’s suspension order upon which Union had the 
right to rely and (4) the public statements made by the 
Commission’s Chairman as contained in Commission Press 
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Release No. 10,112, which have been judicially noted by the 
Commission. On the basis of such record, the Commission 
cannot properly find that Union’s failure to protest the tax, 
and to initiate the necessary litigation to recover such tax 
payment, was not justified within the meaning of Section 
4(e) of the Act. 

II. 


In its order issued March 5, 1962, the Commission states 
that the determination of whether producers, such as Un- 
ion, who have not received refunds from the State of 
Louisiana, must refund tax reimbursements to pipeline 
purchasers, ‘‘depends, in part at 


5386 


least, upon the meaning of the Commission’s original 
orders in 1958.’’ (Mimeographed Order, p. 6). The 1958 
orders referred to include General Order No. 206 issued 
July 11, 1958 (20 FPC 28) and the suspension orders of 


August 12 and August 20, 1958 issued in Dockets G-15833 
and G-16023, respectively. The latter two orders suspended 
for one day the rate increase filings which Union had made 
in order to obtain reimbursement from Texas Gas of 
87.5% of the cost of the increased tax imposed by Act No. 
8. General Order No. 206 followed by a matter of only a 
few days enactment of Act 8, and was obviously designed to 
gear the Commission’s notice, rate filing and rate sus- 
pension procedures to the fact of an increased Louisiana 
gathering tax. 


All three orders recited the fact that such refunds as 
might have to be made or might be ordered thereunder 
would be ‘‘appropriate’’ refunds. Order No. 206 states, in 
pertinent part, that the purpose of the suspension which 
were subsequently to be made was ‘‘to assure appropriate 
refund, in the event said Act No. 8 of 1958 should be de- 
clared unconstitutional. ...’? The suspension orders pro- 
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vided in Paragraph D that refunds should be made in such 
amounts and such manner ‘‘as may be required by final 
order of the Commission.’’ 
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At the time the Commission issued these orders, using 
routine language, the Commission assumed, that if the tax 
was held invalid, there would be refunds from the State of 
Louisiana to those who had paid under protest and litigated 
the tax, but the Commission was uncertain as to whether 
or not there would be any interest accrued and paid on such 
refunds. Consequently, the Commission required that any 
refund of interest, if received from the State, should be 
passed on by the producers to the pipeline purchasers. 


The Commission now chooses to find that ‘‘it is clear”? 
that these 1958 orders required that a refund be made “‘con- 
tingent solely upon the judicial invalidation of the tax.”’ 
Union submits that these orders are far from ‘‘clear.’’ 
In the context of the Commission’s contemporaneous ac- 
tions, Union properly concluded, in 1958, that the Commis- 
sion did not intend such an automatic refund; but was 
merely protecting the status quo ante by its suspension 
orders, and was reserving judgment as to what portion, if 
any, of the increased rate might not be justified. 
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Under the facts and circumstances pertaining to Union’s 
instant proceedings the refund ordered by the Order of 
March 5, 1962 is not appropriate and constitutes an abuse 
of discretion by the Commission, since Union has not re- 
ceived nor will it receive any refund from the State of 
Louisiana with respect to the tax for which Union was 
partially reimbursed by Texas Gas. 


The Commission asserts that producers could have ar- 
ranged for refunds without initiating litigation merely by 
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agreeing to be bound by pending litigation. There is no 
foundation for this assertion. The only way in which Union 
could have obtained a refund with respect to the Act 8 tax 
was for Union to have paid such tax under protest and filed 
suit to challenge the validity of Act No. 8 and for recovery 
of the tax imposed thereby. Louisiana Revised Statutes of 
1950, Chapter 18, Title 47, Sections 1575 and 1576. Had 
Union so acted, then under the provisions of R. S. 47 :1576 
of the Louisiana Revised Statutes, the Louisiana Collector 
of Revenue would have had to segregate and hold the taxes 
thus paid by Union. Such segregation and holding would 
have prevented the tax revenues from being used for the 
purposes stated in Act 8, i.e., ‘‘to pay the increases 
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authorized by law in the salaries of teachers in [the Louisi- 
ana] public schools.”’ 


The Commission is wholly in error in stating that tax- 
payers could avoid litigation by agrecing to be bound by 
other pending test litigation. (See Footnote 11, page 8 of 
Mimeographed copy of Order of March 5, 1962). Such a 
commitment would have required a formal stipulation by 
the Louisiana Collector of Revenue that the State of Louisi- 
ana would also be bound by such litigation. The Louisiana 
Collector of Revenue did not and would not consent to such 
stipulation, and no refunds have been made by the State 
of Louisiana to any party which did not initiate a suit 
against the State. The Bel Oil case, cited by the Commis- 
sion, involved an intrastate sale, and would not have deter- 
mined the question of constitutionality of the tax under 
the Constitution of the United States and would not have 
accomplished the purpose the Commission had in mind. 


It is both inappropriate and an abuse of Commission dis- 
eretion in 1962 to require Union to make refund of monies 
collected with respect to the Act 8 tax when the only way in 
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which Union could have protected itself some four years 
earlier in 1958 would have 
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been for Union to have taken an action which would have 
thwarted the purpose of the statutes, the collection of rey- 
enues to pay lawful increases in teachers’ salaries. 


The fact is that the educational system of the State of 
Louisiana has received the total benefit from the imposi- 
tion of the Act 8 tax. That tax has been paid in part by 
Union and in part by Texas Gas, the purchaser from Union. 
The Commission’s Order of March 5, 1962 imposes on Un- 
ion the full burden of the payment by requiring a refund to 
Texas Gas of the portion it has paid. The Order is thus 
inequitable, discriminatory and wholly unfair. 


IV. 
In the light of contemporaneous action taken and state- 


ments made by the Commission in 1958 with respect to the 
incidence of the Act 8 tax and any subsequent refunds to 
be made on account thereof, it is now, in 1962, inequitable, 
an abuse of discretion and arbitrary to order refunds to be 
paid by those, such as Union, who have not received re- 
funds from the State of Louisiana. 


The Commission’s Order of March 5, 1962 recites the 
history 
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of these proceedings and makes specific reference to the 
Commission’s Press Release No. 10,112 issued on October 
29, 1958. It should be noted that this press release was not 
a standard explanatory press release issued concurrently 
with the publication of the order involved. It was a state- 
ment of a general policy and intent, issued 3 months after 
publication of Order No. 206 and 2 months after the issu- 
ance of the suspension orders at Dockets G-15833 and 
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G-16023. Its issuance shortly before the expiration of the 
time when Union and other producers affected would have 
had to institute the litigation contemplated by R.S. 47:1575 
and 1576 of the 1950 Louisiana Revised Statutes, could have 
no other effect than to assure producers that the Commis- 
sion would not take punitive action if they withheld chal- 
lenge to the Louisiana statute. 


The Press Release makes clear the Commission’s dis- 
claimer of any intention to cause a proliferation of litiga- 
tion in the Louisiana State Courts. And the Release cer- 
tainly raises a serious question as to whether the Commis- 
sion intended that its suspension orders be read as impos- 
ing flat and unqualified obligations to refund. Indeed, the 
Commission’s Order of May 14, 1961 heretofore issued in 
these 
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proceedings reads the Press Release as saying that neither 
Order No. 206, nor the suspension orders issued thereafter 
called for or imposed an obligation to refund if no refund 
was, in turn, made by the State of Louisiana, Only now, 
on March 5, 1962, does the Commission choose to provide a 
different interpretation of its public statements of October, 
1958 or its Orders of July and August, 1958. 


Reference by the Commission, in those public statements, 
to its decisions involving El Paso Natural Gas Company, 
13 FPC 421 and Panhandle Eastern Pipe Line Company, 
13 FPC 53 are no less ambiguous than the statements them- 
selves. Both cases involved complex determinations of pipe- 
line rates and included allowances of the field price of com- 
pany produced gas, an allowance for certain imputed taxes 
and the disallowance of other taxes and other costs. In the 
Panhandle case, Panhandle Eastern paid the tax under pro- 
test, sued for and received a refund. Panhandle Eastern 
Pipe Line Co. v. Calvert, 347 U.S. 157. In the El Paso case, 
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the tax item was challenged by the Staff as a non-recurring 
cost which should be disallowed in a determination of El 
Paso’s future rates; and the Commission disallowed it 
essentially on this basis. Secondly, the 
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rates there under consideration became effective, subject 
to refund, January 1, 1953; but a District Court had held 
the Texas tax unconstitutional in August, 1952. Thus the 
Commission held that El Paso was on notice of the probable 
invalidity of that tax, and should have protected itself. 
See El Paso Natural Gas Co., 13 F.P.C, 423, 436-8. Thirdly, 
there was a dissent by two Commissioners on this issue, and 
a complete dissent by one Commissioner on the entire case. 
Therefore, the ruling was supported only by two of the five 
Commissioners." 


The Commission’s public statements, in the present case, 


including the El Paso reference, were not so clear and un- 
ambiguous as to put producers on notice that their failure 
to protest the tax was at their peril. In this present in- 
stance, producers put rates into effect subject to possible 
refund; the Commission, knowing that some test cases were 
pending, stated publicly it had no intention of forcing 
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each and every producer to sue the State of Louisiana; 
and, after the issuance of the Commission’s public state- 
ment, many producers paid the tax without protest. Had 
the Commission on October 29, 1958, advised producers that 
the refund condition was automatic and that each producer 
acted at his own jeopardy in not protesting payment and 
filing the necessary suit for recovery of refunds, producers 


* This particular El Paso proceeding was subsequently disposed of on the 
basis of a settlement, see El Paso Natural Gas Co., 16 FPC 764 (1956). 
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could have and, indeed, might very well have acted dif- 
ferently. 


The Commission cannot now properly find that it is a 
just and reasonable action, at this late date, to require auto- 
matic, absolute refunds by those who did not protest the 
increased tax. Fairness and equity require that only those 
who obtained refunds from Louisiana, be required to pass 
on such refunds. 


Vv. 


The Commission’s contemporaneous action in certificate 
proceedings are also relevant in assessing whether the 
Order of March 5, 1962 is arbitrary and constitutes an 
abuse of discretion. On September 4, 1958, less than one 
month after the issuance of 
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the suspensin orders at Dockets G-15833 and G-16023, the 


Commission issued a certificate to Union at Docket No. 
G-14227 (20 FPC 264 at 285) which clearly stated that as 
respects the sale there made, Union’s obligation to make 
refund with respect to the Act 8 tax accrued only if Union 
received refunds from the State of Louisiana. That order 
was issued almost two months before the Press Release 
of October 29, 1958. Subsequently, the Commission issued 
other certificate orders clearly stating that the refund obli- 
gation with respect to the Act 8 tax was contingent upon 
refund being made by the State of Louisiana. See Order 
issued December 4, 1958 in Texas Gas Transmission, et al. 
at Docket No. G-14494, et al.; Order issued November 7, 
1958 at American-Louisiana Pipeline Co., et al. at Docket 
G-15053, et al.; Order issued December 23, 1958 at Burton 
Industries, Inc., Docket No. G-12714. 


The suspension orders issued after promulgation of Gen- 
eral Order No. 206 and that Order itself are confessedly 
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ambiguous with regard to the impact of the refund obliga- 
tion. Indeed, the Commission itself has interpreted the 
Orders in various ways in its Orders of February 21, 1961, 
May 29, 1961 and March 5, 1962 entered in 
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these proceedings. Under these circumstances, it is not 
only proper but essential to look to contemporaneous con- 
struction by the Commission for an understanding of Com- 
mission intent. That contemporaneous construction can be 
found, in part at least, in the certificate orders cited supra. 
It is now arbitrary for the Commission to ignore such con- 
temporaneous construction and compel an action (i.e, re- 
funds) wholly at variance with that construction. 


VI. 


The Commission’s Order of May 29, 1961 issued in these 
proceedings correctly interprets the law and the terms of 
the Commission’s Orders of August 12, 1958 and August 
20, 1958 issued at Dockets G-15833 and G-16023. The order 
of May 29, 1961 provides that Union should make refunds 
with respect to the Act 8 tax only to the extent that Union 
received refunds from the State of Louisiana. Union re- 
ceived no such refunds. The Order of March 5, 1962 sets 
forth no valid reasons for reversing and rescinding the 
terms of the Order of May 29, 1961, yet this is precisely 
the result achieved by the Order of March 5, 1962. That 
result and impact is arbitrary, 
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and an abuse of discretion for the reasons stated herein 
and in the light of the facts pertaining to these proceedings. 


Wuenzrore, Union Texas, being aggrieved by the Order 
of March 5, 1962, applies for rehearing thereof and respect- 
fully requests the Commission to grant such rehearing and 
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thereupon to vacate said Order and reissue as its final 
Order in these proceedings the Order heretofore issued 
on May 29, 1961. 


Respectfully submitted, 


Union Texas PETROLEUM, 
a Division of Allied Chemical 
Corporation 


By Justix R. Wor, 
Justin R. Wolf, 
Its Attorney. 


Justin R. WoiF 
Evcene E. THREADGILL 
Wolf & Case 
1625 K Street, N. W. 
Washington 6, D. C. 
Attorneys for Union Texas Petroleum, 
a Division of Allied Chemical Corporation 


Dated at Washington, D. C., this 3rd day of April, 1962. 
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Crry or WaSHINGTON, 
Disrrict or CoLUMBIA, SS. : 


Justis R. Wotr, being first sworn, deposes and says that 
he is Attorney for Union Texas Petroleum, a Division of 
Allied Chemical Corporation; that he has read the fore- 
going Application for Rehearing and knows the contents 
thereof; that the facts set forth therein are true and cor- 
rect to the best of his information, knowledge and behalf; 
and that he is duly authorized to sign and file said Appli- 
cation for Rehearing on its behalf. 


Justix RB. Wotr. 
Justin R. Wolf. 


(5516) 


Subscribed and sworn to before me, a Notary Public in 
and for the District of Columbia, this 3rd day of April, 
1962. 


[Seay] Frances R. Gorpon. 
Frances R. Gordon. 


My Commission expires March 14, 1965. 


o e ° * ° eo * e * es 


[Excerpt from Union Texas Petroleum Rate Schedule No. 3] 
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Buyer agrees to pay or reimburse Seller in full for the 
present gathering tax and any renewal or extension thereof, 
or any similar tax 
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which may be levied upon such gas, up to and including the 
sum of one (1) cent per one thousand (1000) cubic feet at 
the pressure base at which such tax may be computed. Any 
sales transactions, occupation, service, production, sever- 
ance, gathering, transmission, export or excise tax, assess- 
ment or fee hereafter levied, assessed or fixed by the United 
States or any State or other Governmental authority and 
taxes of a similar nature or equivalent in effect (not includ- 
ing income, excess profits, capital stock, franchise, or gen- 
eral property taxes) in addition to or greater than those 
being levied, assessed or fixed at the date of this contract 
in respect of or applicable to the gas to be sold by Seller 
to Buyer hereunder and which Seller may be liable for dur- 
ing any month, either directly or indirectly through any 
obligation to reimburse others, are hereinafter collectively 
referred to as an ‘‘additional tax’’. It is expressly under- 
stood and agreed between the parties that Buyer shall pay 
to Seller each month, so long as an ‘‘additional tax’’ shall 
be in effect and shall not exceed five cents (5¢) per one 
thousand (1000) cubic feet, an amount sufficient to reim- 
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burse Seller for seven-eighths (7%) of such additional tax. 
In the event all or any part of such liability of Seller is 
not determined or not determinable by the end of any 
month, then such additional amount per one thousand 
(1000) eubic feet required in respect to such liability not 
determined or determinable shall be set forth for all such 
months in any calendar year in a statement to be rendered 
by Seller to Buyer by April 1st of the following year and 
Buyer shall pay the amount due pursuant to such state- 
ment on or before May Ist of such following year. In the 
event that the additional tax shall exceed five cents (5¢) per 
one thousand (1000) cubic feet, Buyer shall pay to Seller 
each month, so long as the additional tax shall be in 
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effect, an amount sufficient to reimburse Seller for seven- 
eighths (7) of such additional tax up to four and three- 
eighths cents (4.375¢) per one thousand (1000) cubic feet, 
and Buyer and/or Seller may pay the excess over five cents 
(5¢) per one thousand (1000) cubic feet without obligation 
on the part of the other party to reimburse for any part 
thereof, and in the event that neither Buyer nor Seller 
agrees to pay such excess, this contract shall terminate 
three (3) months from the date such additional tax shall 
exceed five cents (5¢) per one thousand (1000) cubic feet. 


* * * . . ° * * + * 
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IV. 
Recunatory Bopres 
1. This contract shall be subject to all valid applicable 
State and Federal laws, rules and regulations. All such 
laws, rules and regulations shall be presumed by both 
parties to be valid unless and until a court of competent 
jurisdiction shall hold otherwise with respect thereto. 
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UNION OIL AND GAS CORPORATION OF LOUISIANA 
811 RUSK AVENUE 
HOUSTON 2, TEXAS 


July 22, 1958 


Joseph H. Gutride, Secretary 
Federal Power Commission 
Washington 25, D. C. 


Re: Union Oil and Gas Corporation of Louisiana, 
Supplement No. 8 to FPC Gas Rate Schedule No. 3 


Dear Mr. Gutride: 


1. This filing is submitted pursuant to the Commission’s 
Order No. 206 to reflect 87.5% reimbursement of the addi- 
tional Louisiana gas gathering tax of one cent (1¢) per 


Mef, effective August 1, 1958, levied by Act No. 8 of 1958 
of the State of Louisiana (House Bill No. 303). 


2. Such reimbursement is provided by Article VI of the 
contract dated February 1, 1951, between Union Sulphur 
and Oil Corporation (now Union Oil and Gas Corporation 
of Louisiana) and Texas Northern Gas Corporation (now 
merged into Texas Gas Transmission Corporation), on file 
with the Commission and designated Union Oil and Gas 
Corporation of Louisiana’s FPC Gas Rate Schedule No. 3. 


3. A copy of this filing was served on the buyer as re- 
quired by the Commission’s Regulations on July 22, 1958. 


4. Comparison of rates prior to and subsequent to such 
change in the Louisiana gas gathering tax (Cents per Mef) 
at 15.025 psia: 


Tax Total Price 
Base Price per Mef Reimbursement _ per Mef 
Date Dehydrated NotDehydrated per Mcf (Dehydrated) 
tata, ORRIN 


July 21, 1958 19,186¢ 18.936¢ 1.000¢ 20.186¢ 
August 1, 1958 19.186¢ 18,.936¢ 1.875¢ 21.061¢ 


Sales for the twelve months ending April 30, 1958, were 
7,048,356 Mef. 
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5. As shown above, this requested change in the method 
of computing the amount of reimbursement to be paid 
Union on account of the Louisiana gas gathering tax is 
not intended to and does not in any manner alter the base 
price of 19.186¢ for dehydrated gas and 18.936¢ for non- 
dehydrated gas set forth in Supplement No. 6 to Union’s 
Rate Schedule No. 3 which is currently being collected 
subject to refund. 


6. The proposed effective date of this change in com- 
putation of the amount of tax reimbursement to be paid 
Union is August 1, 1958. 


Very truly yours, 


Union Om anp Gas CorPORATION 
or LovIsIANA 


By D. B. Lovesoy 

D. B. Lovejoy 
Vice President and 

Treasurer 


5536 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Frederick Stueck, Acting Chair- 
man; William R. Connole and John B. Hussey. 


Docket No. G-16023 
In the Matter of 
Uxion Om & Gas Corporation or Louisiana 
Order for Hearing, Suspending Proposed Change in Rate, and 
Allowing Increased Rate to Become Effective 
(Issued August 20, 1958) 
Union Oil & Gas Corporation of Louisiana (Respondent), 


on July 22, 1958, tendered for filing a proposed change in 
its presently effective rate schedule for sales of natural 


gas subject to the jurisdiction of the Commission. The 
proposed change, which constitutes an increased rate and 
charge, is contained in the following designated filing: 


Description: Notice of Change, dated July 22, 1958 
Purchaser: Texas Gas Transmission Corporation 


Rate Schedule Designation: Supplement No. 8 to Re- 
spondent’s FPC Gas Rate Schedule No. 3 


Effective Date:! August 1, 1958 
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The increased rate and charge so proposed is intended 
to reflect (in whole or in part) the additional ‘‘excise, li- 
cense, or privilege tax’’ of one cent per Mef levied by the 
State of Louisiana pursuant to Act No. 8 of 1958 (House 
Bill no 303), as approved on June 16, 1958, amending 


1 The stated effective date is the date proposed by Respondent. 
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Title 47 of the Louisiana Revised Statutes of 1950. The 
Commission is advised that litigation is being instituted to 
challenge the constitutionality of the said Act No. 8 of 
1958. In consideration of this fact, and in order to assure 
appropriate refund in the event said Act No. 8 of 1958 
should be declared unconstitutional or otherwise held in- 
valid by final judicial decision, it is deemed advisable to 
suspend the said proposed increased rate and charge until 
August 2, 1958, and thereafter to permit it to become effec- 
tive as of that date; provided, that within 20 days from 
the date of this order Respondent shall file with the Secre- 
tary of the Commission an appropriate undertaking to 
assure such refund as may be ordered. 


The Commission finds: 


(1) It is necessary and proper in the public interest and 
to aid in the enforcement of the provisions of the Natural 
Gas Act that the Commission enter upon a hearing con- 
cerning the lawfulness of the said proposed change, and 
that the above-designated supplement be suspended and 
the use thereof deferred as hereinafter ordered. 


(2) It is necessary and proper in the public interest in 
carrying out the provisions of the Natural Gas Act that 
Respondent’s proposed increased rate be made effective as 
hereinafter provided and that Respondent be required to 
file an undertaking as hereinafter ordered and conditioned. 


The Commission orders: 


(A) Pursuant to the authority of the Natural Gas Act, 
particularly Sections 4 and 15 thereof, the Commission’s 
Rules of Practice and Procedure, and the Regulations under 
the Natural Gas Act [18 CFR, Chapter I], a public hear- 
ing be held upon a date to be fixed by notice from the 
Secretary concerning the lawfulness of the proposed in- 
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creased rate and charge contained in the above-designated 
supplement to Respondent’s FPC Gas Rate Schedule. 


(B) Pending such hearing and decision thereon, said 
supplement be and it hereby is suspended and the use 
thereof deferred until August 2, 1958, and until such fur- 
ther time as it is made effective in the manner hereinafter 
prescribed. 


(C) The rate, charge, and classification set forth in the 
above-designated supplement to Respondent’s FPC Gas 
Rate Schedule shall be effective as of August 2, 1958: 
Provided, however, That within 20 days from the date of 
this order, Respondent shall execute and file with the 
Secretary of the Commission the agreement and under- 
taking described in paragraph (FE) below. 


(D) Respondent shall refund at such times and in such 
amounts to the persons entitled thereto, and in such manner 
as may be required by final order of the Commission, the 
difference between the presently effective rate and charge 
and the proposed increased rate and charge hereby allowed 
to become effective in the event the additional tax of one 
cent per Mef levied by the State of Louisiana is for any 
reason held to be invalid. Should such additional tax 
eventually be held invalid and the State of Louisiana 
makes refund, with interest, of the tax monies collected pur- 
suant to the said Act No. 8 of 1958, then, and in that event, 
a proportionate part of the interest so received by the 
Respondent herein shall be passed on and paid to the per- 
sons entitled thereto at such times and in such amounts, 
and in such manner as may be required by final order of 
the Commission. Respondent shall bear all costs of any 
such refunding; shall keep accurate accounts in detail of 
all amounts received by reason of the increased rate or 
charge allowed by this order to become effective, for each 
billing period, specifying by whom and in whose behalf 
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such amounts were paid; and shall report (original and 
four copies copies), in writing and under oath, to the 
Commission quarterly, or monthly if Respondent so elects, 
for each billing period, and for each purchaser, the billing 
determinants of natural gas sales to such purchasers and 
the revenues resulting therefrom, as computed under the 
rate in effect immediately prior to the date upon which the 
increased rate allowed by this order becomes effective, and 
under the rate allowed by this order to become effective, 
together with the differences in the revenues so computed. 
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(E) As a condition of this order, within 20 days from 
the date of issuance thereof, Respondent shall execute and 
file in triplicate with the Secretary of this Commission its 
written agreement and undertaking to comply with the 
terms of paragraph (D) hereof, signed by a responsible 
officer of the corporation, evidenced by proper authority 
from the board of directors, and accompanied by a certifi- 
eate showing services of copies thereof upon all purchas- 
ers under the rate schedule involved, as follows: 


Agreement and Undertaking of 

to Comply with the terms and Conditions of Para- 
graph (D) of Federal Power Commission’s Order 
Making Effective Proposed Rate Changes 


In conformity with the requirements of the order 
issued , in Docket No. G- ; 
hereby agrees and undertakes to comply with the terms 
and conditions of paragraph (D) of said order, and 
has caused this agreement and undertaking to be exe- 
cuted and sealed in its name by its officers, thereupon 
duly authorized in accordance with the terms of the 
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resolution of its board of directors, a certified copy of 
which is appended hereto this day of 


By: 


Secretary 


Unless Respondent is advised to the contrary within 15 days 
after the date of filing such agreement and undertaking, 
the agreement and undertaking shall be deemed to have 
been accepted. 


(F) If Respondent shall, in conformity with the terms 
and conditions of paragraph (D) of this order, make the 
refunds as may be required by order of the Commission, 
the undertaking shall be discharged; otherwise, it shall 
remain in full force and effect. 


(G) Neither the supplements hereby suspended nor the 
rate schedules sought to be altered thereby shall be changed 
until the period of suspension has expired, unless other- 
wise ordered by the Commission. 


(H) Interested State commissions may participate as 
provided by Sections 1.8 and 1.37 (f) of the Commission’s 
Rules of Practice and Procedure [18 CFR 1.8 and 1.37 (f)]. 


By the Commission. 


Mica. J. Farretx, 
Michael J. Farrell, 
Acting Secretary. 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 
Docket No. G-16023 
In the Matter of 


Usion Om & Gas Corporation or Lovistana 
Agreement and Undertaking of Union Oi] and Gas Corporation 
of Louisiana to Comply With the Terms and Conditions of - 
Paragraph (D) of F ederal Power Commission’s Order Mak- 
ing Effective Proposed Rate Changes 
In conformity with the r. 
August 20, 


comply with the terms 
said order, and has caus 


upon duly authorized in accordance with the terms of the 
resolution of its board of directors, a certified copy of 
which is appended hereto this 26th day of August, 1958. 


Respectfully submitted, 


Union Om anp Gas Corporation 
or Louisiana 
By /s/ Franx B. Marxrr 
Vice President 


Attest: 


/s/ D. K. Hawes 
Secretary 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Frederick Stueck, Acting Chair- 
man; William R. Connole, Arthur Kline and John B. 
Hussey. 


Docket No. G-15846 


In the Matter of 


Union Orn Company or CaLirorNia 


Order for Hearing, Suspending Proposed Changes in Rates, 
and Allowing Increased Rates to Become Effective 


(Issued August 14, 1958) 


Union Oil Company of California (Respondent), on 


July 25, 1958, tendered for filing proposed changes in its 
presently effective rate schedules for sales of natural gas 
subject to the jurisdiction of the Commission. The pro- 
posed changes, which constitute increased rates and 
charges, are contained in the following designated filings: 


Description: 
Notices of Change, dated July 25, 1958 
Purchasers: 


(1, 2, 3 and 8) Transcontinental Gas Pipe Line 
Corporation 

(4) United Fuel Gas Company 

(5) Tennessee Gas Transmission Company 

(6 and 9) United Gas Pipe Line Company 

(7) Texas Gas Transmission Corporation 

(10) Arkansas Louisiana Gas Company 
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Rate Schedule Designation: 


(1) Supplement No. 5 to Respondent’s FPC Gas 
Rate Schedule No. 2 
Supplement No, 2 to Respondent’s FPC Gas 
Rate Schedule No. 3 
Supplement No. 2 to Respondent’s FPC Gas 
Rate Schedule No. 4 
Supplement No. 2 to Respondent’s FPC Gas 
Rate Schedule No. 12 
Supplement No. 3 to Respondent’s FPC Gas 
Rate Schedule No. 7 
Supplement No. 3 to Respondent’s FPC Gas 
Rate Schedule No. 8 
Supplement No. 3 to Respondent’s FPC Gas 
Rate Schedule No. 13 
Supplement No. 1 to Respondent’s FPC Gas 
Rate Schedule No, 17 


Supplement No. 1 to Respondent’s FPC Gas 
Rate Schedule No. 21 

(10) Supplement No. 1 to Respondent’s FPC Gas 
Rate Schedule No. 22 


Effective Date:* 
August 1, 1958 
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The increased rates and charges so proposed are intended 
to reflect (in whole or in part) the additional ‘‘excise, li- 
cense, or privilege tax’’ of one cent per Mef levied by the 
State of Louisiana pursuant to Act No. $ of 1958 (House 
Bill No. 303), as approvide on June 16, 1958, amending 
Title 47 of the Louisiana Revised Statutes of 1950. The 
Commission is advised that litigation is being instituted 
to challenge the constitutionality of the said Act No. 8 of 


1 The stated effective date is the date proposed by Respondent. 
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1958. In consideration of this fact, and in order to assure 
appropriate refund in the event said Act No. 8 of 1958 
should be declared unconstitutional or otherwise held in- 
valid by final judicial decision, it is deemed advisable to 
suspend the said proposed increased rates and charges 
until August 2, 1958, and thereafter to permit them to be- 
come effective as of that date; provided, that within 20 
days from the date of this order Respondent shall file with 
the Seeretary of the Commission an appropriate under- 
taking to assure such refund as may be ordered. 


The Commission finds: 


(1) It is necessary and proper in the public interest and 
to aid in the enforcement of the provisions of the Natural 
Gas Act that the Commission enter upon a hearing con- 
cerning the lawfulness of the said proposed changes, and 
that the above-designated supplements be suspended and 
the use thereof deferred as hereinafter ordered. 


(2) It is necessary and proper in the public interest in 
carrying out the provisions of the Natural Gas Act that 
Respondent’s proposed increased rates be made effective 
as hereinafter provided and that Respondent be required 
to file an undertaking as hereinafter ordered and condi- 
tioned. 


The Commission orders: 


(A) Pursuant to the authority of the Natural Gas Act, 
particularly Sections 4 and 15 thereof, the Commission’s 
Rules of Practice and Procedure, and the Regulations 
under the Natural Gas Act [18 CFR, Chapter I], a public 
hearing be held upon a date to be fixed by notice from the 
Secretary concerning the lawfulness of the proposed in- 
creased rates and charges contained in the above-designated 
supplements to Respondent’s FPC Gas Rate Schedules. 


469 


(6083) 


(B) Pending such hearing and decision thereon, said 
supplements are each hereby suspended and the use there- 
of deferred until August 2, 1958, and until such further 
time as each is made effective in the manner hereinafter 
prescribed. 


(C) The rates, charges, and classifications set forth in 
the above-designated supplements to Respondent’s FPC 
Gas Rate Schedules shall be effective as of August 2, 1958: 
Provided however, That within 20 days from the date of 
this order, Respondent shall execute and file with the 
Secretary of the Commission the agreement and under- 
taking described in paragraph (E) below. 


(D) Respondent shall refund at such times and in such 
amounts to the persons entitled thereto, and in such manner 
as may be required by final order of the ‘Commission, the 
difference between the presently effective rates and charges 
and the proposed inereased rates and charges hereby al- 


lowed to become effective in the event the additional tax of 
one cent per Mef levied by the State of Louisiana is for 
any reason held to be invalid. Should such additional tax 
eventually be held invalid and the State of Louisiana makes 
refund, with interest, of the tax monies collected pursuant 
to the said Act No. 8 of 1958, then, and in that event, a 
proportionate part of the interest so received by the Re- 
spondent herein shall be passed on and paid to the persons 
entitled thereto at such times and in such amounts, and in 
such manner as may be required by final order of the Com- 
mission. Respondent shall bear all costs of any such re- 
funding; shall keep accurate accounts in detail of all 
amounts received by reason of the increased rates or 
charges allowed by this order to become effective, for each 
billing period, specifying by whom and in whose behalf 
such amounts were paid; and shall report (original and 
four copies), in writing and under oath, to the Commission 
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quarterly, or monthly if Respondent so elects, for each 
billing period, and for each purchaser, the billing deter- 
minants of natural gas sales to such purchasers and the 
revenues resulting therefrom, as computed under the rates 
in effect immediately prior to the date upon which the in- 
creased rates allowed by this order become effective, and 
under the rates allowed by this order to become effective, 
together with the differences in the revenues so computed. 
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(E) As a condition of this order, within 20 days from 
the date of issuance thereof, Respondent shall execute and 
file in triplicate with the Secretary of this Commission its 
written agreement and undertaking to comply with the 
terms of paragraph (D) hereof, signed by a responsible 
officer of the corporation, evidenced by proper authority 
from the board of directors, and accompanied by a certifi- 
cate showing service of copies thereof upon all purchasers 
under the rate schedule involved, as follows: 


Agreement and Undertaking of 

to Comply with the Terms and Conditions of Para- 
graph (D) of Federal Power Commission’s Order Mak- 
ing Effective Proposed Rate Changes 


In conformity with the requirements of the order 
issued , in Docket No. G- ; 
hereby agrees and undertakes to comply with the terms 
and conditions of paragraph (D) of said order, and has 
caused this agreement and undertaking to be executed 
and sealed in its name by its officers, thereupon duly 
authorized in accordance with the terms of the resolu- 
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tion of its board of directors, a certified copy of which 
is appended hereto this day of 


By: 
Attest: 


Secretary 


Unless Respondent is advised to the contrary within 15 
days after the date of filing such agreement and undertak- 
ing, the agreement and undertaking shall be deemed to 
have been accepted. 


(F) If Respondent shall, in conformity with the terms 
and conditions of paragraph (D) of this order, make the 
refunds as may be required by order of the Commission, 
the undertaking shall be discharged; otherwise, it shall 
remain in full force and effect. 


(G) Neither the supplements hereby suspended nor the 
rate schedules sought to be altered thereby shall be changed 
until the period of suspension has expired, unless other- 
wise ordered by the Commission. 


(H) Interested State commissions may participate as 
provided by Section 1.8 and 1.37 (f) of the Commission’s 
Rules of Practice and Procedure [18 CFR 1.8 and 1.37 (f)]. 


By the Commission. 


J. H. Gurawe 
Joseph H. Gutride, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
Received April 19, 1961, Federal Power Commission 
In the Matters of 


Texaco, INc., ET AL. Docket Nos. G-15546, et al. 
Union Om Company or CavirorNia Docket No. G-15846 
Union Or Company or CaLiForNIA Docket No. G-15847 


Motion for Reconsideration and Rehearing 


* * 


UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Filed October 10, 1961, Federal Power Commission 
In the Matters of 


Texaco, INC., ET AL., Docket Nos. G-15546, et al., 
Union Orn Company or Catirornta Docket Nos. G-15846, 
G-15847 & G-16074 


Statement of Position 
I. Inrropuctory StaTeMENT 
A. Current Status of the Proceedings 


By order issued August 30, 1961, the Commission sua 
sponte reopened all of the proceedings in the captioned 
dockets and granted intervention therein to the various 
pipeline companies and distribution utilities listed in the 
appendix to its order. The Commission further authorized 
any party so desiring to file a Statement of Position on or 
before October 9, 1961, to reply to the various Statements 
of Position of other parties on or before November 6, 1961, 
and to submit evidence in written form if deemed necessary. 
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The effect of this order upon Union was to reopen the 
proceedings hitherto terminated at Dockets G-15846, G- 
15847 and G-16074, and to permit intervention in one or 
more of said proceedings by Long Island Lighting Com- 
pany (LILCO), Public Service Electric and Gas Company 
(PSNJ), Philadelphia Electric Company (PE), the United 
Gas Improvement Company (UGI), Transcontinental Gas 
Pipeline Corporation (Transco), Memphis Light, Gas and 
Water Division (Memphis), Texas Gas Transmission Cor- 
poration 
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(Texas Gas), and United Fuel Gas Company, United 
Fuel)... In view of this action by the Commission, and 
pursuant to the authorization contained in the aforemen- 
tioned order, Union desires to make a Statement of Posi- 
tion. Before undertaking to do so, however, it is essential 
to review briefly the history and background of these 


proceedings. 


B. History of the Proceedings 


Prior to August 1, 1958, the State of Louisiana was col- 
lecting from producers of natural gas a gas-gathering tax 
of 1¢ per Mef under § 671 of the Louisiana Revised Stat- 
utes of 1950.2 On August 1, 1958 an additional gas-gather- 
ing tax of 1¢ per Mef was levied pursuant to enactment by 
the Louisiana Legislature of Act No. 8 of 1958, as approved 
on June 16, 1958, amending Title 47 of the Louisiana Re- 
vised Statutes? Upon enactment of this second tax, here- 
inafter known as the §678 Tax, Union on July 25, 1958 
tendered to the Commission at Docket Nos, G-15846, G- 


1 The proceedings in which each of these petitioners was allowed to inter- 
vene are itemized by docket number and rate schedule in Appendix A hereto. 

247 La. Rev. Stat. 1950 § 671. 

347 La. Rev. Stat. 1950 § 678. 
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15847 and G-16074 proposed increases in rates reflecting 
the incidence of this § 678 tax. Being advised that the 
validity of § 678 was to be tested in the courts, the Com- 
mission suspended these proposed increases for a period 
of one day, permitting them to become effective on August 
2, 1958 upon filing of appropriate agreements and under- 
takings to make refunds. 
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Thereafter on December 1, 1958, the Louisiana Legisla- 
ture suspended collection of both the § 671 and the § 678 
taxes pending a determination of their validity. A new 
Severance tax of 2¢ per Mcf was immediately substituted 
for them. On December 17, 1958, United Fuel was per- 
mitted by the Commission to intervene in Union’s proceed- 
ings at Docket No. G-15846. 


Matters remained in the above posture for more than 
two years, until the Commission on February 21, 1961 


issued its order in Texaco Inc., et al., Docket Nos. G-15546, 
et al. By this order, which expressly included Union’s 
proceedings at Docket Nos. G-15846, G-15847 and G-16974, 
Union’s proposed increases were disallowed, refunds of the 
amounts collected thereunder were directed and the proceed- 
ings were terminated. The basis cited for this order was 
the holding by the Supreme Court of Louisiana in Bel Oil 
Corporation v. Fontenot, 238 La. 1002, 117 So. 2d 571, and 
in Southern Natural Gas Company v. Roland, 240 La. 271, 
123 So. 2d 891, that the § 678 tax contravened the Con- 
stitution of Louisiana. 


On March 23, 1961 LILCO, PSNJ, PE & UGIfiled peti- 
tions to intervene in Union’s proceedings and, concurrently 
therewith, filed a Joint and Several Application for Rehear- 
ing of the Commission’s order of February 21, 1961. On 
April 7, 1961 Transco filed a petition to intervene and a 


4 La. Rev. Stat. 1950 § 681.1. 


475 


(6136) 


response to the above petitions. On April 11, Transco 
filed a response to the contentions of various producers 
who sought rehearing of the Commission’s February order. 
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Rehearing of the February order was granted by the 
Commission to certain producers on April 14, 1961, and on 
May 29, 1961 the Commission issued a further order clari- 
fying and modifying its February order to require refunds 
only of those producers who had protested the payment of 
this §678 tax to the State of Louisiana and who were, 
therefore, entitled to recover from the State the amounts 
which they had paid. 


The Commission’s order of May 29, 1961 also denied the 
petitions to intervene and related pleadings filed by the 
LILCO, PSNJ, PE & UGI on March 23, 1961, and by 
Transco on April 7 and April 11, 1961. On June 27, 1961, 
Memphis filed a petition to intervene and an application 
for rehearing on the order of May 29, while other applica- 
tions for rehearing were filed on June 28 by United Fuel, 
by Texas Gas, and by Transco. On August 30, 1961 the 
Commission issued its order reopening these proceedings, 
granting the interventions requested and providing for the 
submission of Statements of Position. 


Tl. Statement or Posrrion 


A. It is the Position of Union that the Commission’s 
order of May 29, 1961 requiring only those producers 
who are entitled to reimbursement from the State of 
Louisiana to make refunds to their respective custom- 
ers should be affirmed. 


As stated in its prior pleading,® Union is not entitled to 
reimbursement of the amounts which it paid the State 
of Louisiana pursuant 


5 Motions for Reconsideration and Rehearing, filed April 19-20, 1961. 
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to the § 678 tax. This is so because Union did not protest 
the payment of this tax and did not institute legal action 
in accordance with Louisiana Law® to recover the sums 
thus paid. But Union’s failure to protest and to sue was 
not the result of negligence or of indifference. It was the 
result of prudential judgment exercised in light of cireum- 
stances then prevailing. As was generally known at that 
time, the State of Louisiana was in financial straits. The 
need for money to meet the State’s educational expenses 
was critical, and the device seized upon to fill this immedi- 
ate need was the § 678 gas-gathering tax. The purpose of 
this tax was clearly set forth in the statute, but to effectuate 
such purpose it was made known that if the producers pro- 
tested its payment another tax would be levied in addition 
to the $678 tax. Thus, collection of the § 678 tax would be 
continued, with the proceeds being paid into court pending 
the outcome of any litigation, and another tax equal in 
amount would be imposed to defray pressing educational 
expenses. It is hardly surprising, therefore, that Union 
and the other producers, confronted with the very real 
possibility of double taxes and an aroused legislature, 
were reluctant to resort either directly or indirectly to their 
legal rights. 


To corroborate the foregoing, the Commission need not 
inquire beyond the present record. It is here revealed that 
this § 678 tax was levied just before commencement of the 
school year, that an exceedingly small number of producers 
in fact protested its payment, and that the gas-gathering 
tax sections suspended by the Louisiana Legislature 
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in extraordinary session were replaced immediately in time 
and in amount by a new severance tax. Further, and most 


6 47 La. Rev. Stat. 1950 § 1576. 
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significantly, neither one of the cases cited by the Commis- 
sion as holding the § 678 tax unconstitutional was brought 
specifically to test § 678. The action in Bel Oil, supra, was 
brought by an intrastate seller contesting the collection of 
the § 671 tax for the period of July 1, 1954 through Sep- 
tember 30, 1954.7 In Southern Natural, supra, the same 
parish court that decided the Bel Oil case awarded judg- 
ment for the plaintiff for taxes collected under ‘‘§ 671, 
et seq.’’ The basis for this decision was the same as in 
Bel Oil, even though Southern Natural had not pleaded the 
Louisiana Constitution. When the Bel Oil decision was 
affirmed by the Louisiana Supreme Court, a new trial was 
granted to Southern Natural to permit it to specially 
plead the state constitutional issue. The lower court then 
reinstated this original judgment for the plaintiff, and this 
procedure was upheld by the State Supreme Court. Hence, 
it cannot be said that the action in either case was brought 
expressly to challenge the § 678 tax. 


The above demonstrates that throughout this entire affair 
Union has been the victim. Forced by the exigencies of 
the situation not to protest this tax, it can now recover 
nothing from the State of Louisiana. While it was reim- 
bursed in part by its pipeline customers for the increase 
occasioned by this tax, the balance of the tax was paid by 
Union. Thus it has already suffered an irrecoverable loss. 
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The intervenors now seek to add to that loss by demanding 
that the sums which Union received in partial reimburse- 
ment from its customers be refunded to them. In these 
circumstances, to order Union to make such refunds would 
work the harshest injustice. As the Commission recog- 
nized in Pan American Petroleum Corporation, et al., 19 


7 The only reference to § 678 appeared in footnote 6 whercin the Court noted 
the suspension by R.S. 47: 681.1 of the levy of taxes under R.S. 471: 671-681. 
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F.P.C. 463, a producer’s costs are highly variable from year 
to year. Its rates must be such as to enable it to main- 
tain its economic health and remain a competitive force in 
the market. This is not accomplished by ordering refunds 
which cause the producer a loss, especially when as a prac- 
tical matter he was unable to protect himself against that 
loss. There is absolutely no way in which he can make 
himself whole. It has long been settled that ‘‘the company 
may not insist as a matter of constitutional right that past 
losses be made up by rates to be applied in the present and 
future.”? Bluefield Co. v. Public Service Commission, 262 
U.S. 679, 694. See also Galveston Electric Co. v. Galveston, 
258 U.S. 388, 395; Georgia Railway v. Railroad Commission, 
262 U.S. 625, 632; Federal Power Commission v. Natural 
Gas Pipe Line Co., 315 U.S. 575, 590. Again, as stated by 
the Commission in Atlantic Seaboard Corp. et al., 11 F.P.C. 
43, 48: 


‘We may not properly reward a company by the pre- 
scription of rates for the future which will recompense 
it for past deficiencies in earnings; . . e? 


As between Union and the intervenors, all of whom are 
mere conduits who have sustained no injury, the equities 
are clearly on the side of Union. In this regard, the rea- 
soning of the court in Mississippi River Fuel Corporation 
v. F.P.C., 202 F. 2d 899 (3d Cir., 1953) is highly appro- 
priate. In that case the court, passing on Mississippi’s 
motion 
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to have the effective date of its change in rates measured 
retroactively from the date when its erroneously rejected 
filings should have been accepted by the Commission, stated 
(p. 904) : 


“Tt is our considered judgment at the time of decision 
that this should not be done. Our view has now been 
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supported by a filing amicus curiae by counsel for 
Laclede Gas Company. In that filing it is represented 
that to increase Mississippi’s charges retroactively to 
June 1, 1952 would force its principal customer to pay 
additional retroactive charges of about $3,000,000 for 
gas it already has resold to its own customers on the 
basis of Mississippi’s existing rate to it. Such history 
cannot be changed and in our judgment should not be 
ignored. It is neither realistic nor proper to theat 
an affirmative though legally misconceived rejection 
of plaintiff’s proposed rate increase by the adminstra- 
tive body which had jurisdiction over the subject mat- 
ter either as a tacit approval or as something that 
never happened. We find nothing in the statute that 
sanctions such a course. We are satisfied that the 
decision we already have made is fair and in accord- 
ance with law.’? Cf. United Sates v. Morgan, 1939, 
307 U.S. 183, 59 S. Ct. 795, 83 L. Ed. 1211. The motion 


of Mississippi River Fuel Corporation will be denied. 


Like the Laclede Gas Company, Union is without recourse 
if refunds are ordered in these proceedings. As in Mis- 
sissippi, the history of the case at bar cannot be changed 
and should be ignored. In the language of the Third Cir- 
cuit, it would be ‘‘neither realistic nor proper’’ to treat 
what occurred as ‘‘something that never happened’’. 


For these reasons which the Third Circuit found persua- 
sive, and for each of the reasons hereinbefore mentioned, 
Union respectfully submits that the Commission’s order 
of May 29, 1961 should be affirmed as embodying and only 
fair and equitable course of action for the Commission to 
adopt. 
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Wherefore, for each of the reasons hereinabove set forth, 
it is Union’s position that the Commission’s order of 
May 29, 1961 requiring refunds only of those producers 
who protested this tax and are eligible to recover their 
payments from the State of Louisiana should be affirmed 
with respect to all of Union’s rate schedules herein, and 
that these proceedings with respect particularly to Union’s 
Rate Schedule Nos, 2, 3, 4, 5, 6 and 17 should be dismissed. 


Respectfully submitted, 


Union Om Company or CaLIFroRNIA 


George D. Horning, Jr. 
Patrick G, Sullivan 
J. Colin Lizotte 
Hogan & Hartson 
800 Colorado Building 
Washington 5, D. C. 
Its Attorneys 
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VERIFICATION 


District oF COLUMBIA, Ss: 


Patrick G. Sullivan, being first duly sworn according to 
law, says that he is an attorney for Union Oil Company of 
California; that he has read the foregoing Statement of 
Position and that he is familiar with the contents thereof; 
that he has executed the same for and on behalf of said 
company with full power and authority so to do; and that 
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the facts set forth herein are true and correct to the best 
of his knowledge, information and belief. 


/s/ Patrick G. SuLiivan 
Patrick G. Sullivan 


Subscribed and sworn to before me, a Notary Public 
in and for the District of Columbia, this 10th day of Oc- 
tobed, 1961. 

Notary Public 


My Commisison expires ..........00eeeeeee eee 
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UNITED STATES OF AMERICA 
BEFORE THE 
FEDERAL POWER COMMISSION 
In the Matters of 
Docket Nos. G-15546, et al. 


Texaco, Inc., et al. 


Docket Nos. G-15846, G-15847, G-16074 


Union Om Company or CaLirorNIaA 


Petition for Rehearing 


Comes Now Union Oil Company of California (Union), 
a party herein (Docket Nos. G-15846, G-15847 & G-16074) 
aggrieved by the order issued in the above-entitled matter 
on March 5, 1962, and petitions for rehearing pursuant to 
§19(a) of the Natural Gas Act (28 U.S.C. 346) and § 1.34 
of the Commission’s Rules of Practice and Procedure. 
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In furtherance of its petition Union, in summary, asserts 
the following: 


(1) The Commission was without jurisdiction and au- 
thority to issue the order of March 5, 1962, having lost 
that authority after issuing its earlier order herein on 
May 29, 1961; 


(2) The Commission has misconstrued its previous or- 
ders and actions in this proceeding ;—there is no reason- 
able basis for concluding that the Commission put Union 
on notice that it must pay twice for the new Louisiana 
tax in the event it failed to protest; 


(3) The decision whether or not to protest the Louisiana 
tax was a matter particularly within Union’s judgment and 
business knowledge, and should not be disturbed by the 
Commission in the absence of the most compelling reasons; 


(4) The Commission has not properly ruled with re- 
spect to and considered the circumstances under which 
Union determined not to protest the Louisiana tax; 
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(5) The Commission has not given consideration to the 
basic equities as between Union and its pipeline purchasers; 


(6) The Commission has not considered and ruled upon 
the governing equitable and legal principles as they relate 
to the payment of monies ordered by the Commission in this 
case; 


(7) It is improper to order the payment of monies which 
Were not in fact received under the guise of a refund; 


(8) The verified pleadings of Union with respect to its 
reasons for not protesting the Louisiana tax must be 
taken as true, particularly since there is no evidence to 
the contrary. Therefore, the Commission must grant re- 
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hearing, reverse its order of March 5, 1962, and reinstate 
its order of May 29, 1961. Alternatively, rehearing must 
be granted and evidentiary hearings ordered on the issue 
of whether Union was justified in its course of action; and, 


(9) The fact that the increased price in question was be- 
ing collected subject to refund under a rate filed with the 
Commission, did not alter or affect the basic legal and 
equitable principles governing the relationship between the 
parties. 

I 


PRELIMINARY STATEMENT 


It is Union’s position that the Commission has inade- 
quately or wholly failed to consider evertain equitable and 
legal matters, sounding in restitution, in the order issued 
herein on March 5, 1962. Therefore, to be of assistance 
to the Commission, we are adverting to these matters 
first in this petition. This sequence of arguments should 
not, however, 
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be construed to indicate that the other errors discussed 
later are of lesser and secondary importance. 


The complex and varied procedural history in this matter 
leading to the order of March 5, 1962 and characterized 
by the Commission as ‘‘intricate,’’ is set forth in that 
order, and we shall not repeat that history other than as 
necessary in connection with matters discussed later. Union 
was one of the many producers that did not protest the 
Louisiana tax (the 678 tax), the enaction and later invalida- 
tion of which lies at the foundation of this proceeding.’ 
Union was not placed on notice by the Commission that it 
must or should protest the tax. Union did not take the 


1See page 1 and Footnote 2 of the Commission’s order herein of March 5, 
1962, for citation of the Louisiana statutes. 
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steps necessary to obtain refunds from the State of Louisi- 
ana in the event of a determination that the tax was uncon- 
stitutional, because, acting upon the basis of its full knowl- 
edge of local circumstances, such action was deemed unwise 
and inadvisable. The tax in question, covering a period 
of four months, was in the total amount of 1¢ per Mef. 
Under most of Union’s contracts only 75% of this 1¢ per 
Mef could be charged to Union’s pipeline purchasers. Thus 
Union has already suffered an unrecoupable loss in excess 
of one-fourth of 1¢ per Mef of the volumes involved. Yet 
the order complained of would cause Union to suffer an 
additional and equally unrecoupable loss. It is submitted 
that such an action, under all the circumstances, is harsh 
and unsupportable, 


6201 
I 


Unsvust ENRICHMENT 


The order of March 5, 1962, completely fails to consider 
the clement of unjust enrichment. Yet this element to- 
gether with basic equitable considerations and other matters 
sounding in restitution form the core and center of the 
applicable law. Money has been paid pursuant to contract 
by pipelines purchasing gas from Union in Louisiana, based 
upon an increase in cost occasioned by a tax later deter- 
mined to be invalid. The question is whether Union should 
be compelled to pay a second time, this time without hope 
of recoupment. 


The order of March 5 does not discuss and does not evi- 
dence concern with the disposition of the monies which 
Union is ordered to pay. This is error. Surely it is ele- 
mentary that Union should not be out-of-pocket for monies 
paid, unless it is conclusively established and held that 
the payee has equities superior to Union. And there are 
a host of cases in point. 
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In Hodgman Rubber Co. v. Dumaine, 93 F.2d 165 (CCA 1; 
1937) and Christopher v. Hoger & Co., 289 N.Y.S. 105 
(1936), buyer was denied recovery for an invalid tax when 
the seller had not been reimbursed. The proposition is 
stated by 115 A.L.R. 664 at 673 as follows: 


It would seem clear that a buyer is not entitled to 
recover from the seller the amount of an invalid tax 
included in the purchase price unless and until the 
seller has himself been reimbursed for the amount of 
the tax by the government. * * ** 
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Also see Lucas v. Panos, 68 P.2d 617 (Wash; 1937), where 
the fact that the seller did not profit by the invalidation 
of the tax was considered a factor in denying recovery 
from the seller, 


Union, of course, has not nor will it be able to collect 


back from the State of Louisiana the monies it paid by 
reason of the invalidated tax. However, even in those situa- 
tions where seller has been reimbursed by the taxing instru- 
mentality, the buyer has been held to be unable to recover 
from the seller. In support see Johnson v, Scott County 
Milling Co., 21 F.Supp. 847 (1937), Texas Co. v. Harold, 
153 So. 442 (Ala; 1933), and Zinsmaster Baking Co. v. 
Commander Milling Co., 273 N.W. 673 (1937). Also see 
Johnson v. Igleheart, 95 F.2d 4 (CCA 7; 1938). Thus, in 
the Scott County case, supra, it was held that the action 
was governed by equitable principles, and that the plaintiff 
bayer must show that he in good conscience and equity 
was entitled to recover.*. Further, it was held that the 


2In direct support, see 46 Am. Jur., Sales, No. 185, 


3Cf. In Be Pettigrew’s Estate, 171 A. 152 (1934), affirmed 174 A. 478 
(1934) where the taxes paid by an executor of an estate under a law later 
invalidated were allowed as a proper expense. 
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buyer must allege and prove that he has not passed on 
the tax to his customers or that he has, before institution 
of the suit, refunded any sums so passed on by him. 


The Union contracts involved contain clauses providing 
for passing on a portion of new taxes levied after the incep- 
tion of these contracts. The rule applicable to this situa- 
tion is stated in 115 A.L.R. 667 at 674 as follows: 


It seems that, where there is an express provision in 
the contract with respect to subsequent changes or de- 
velopments affecting the tax, as where the parties agree 
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to an adjustment of the price in case of an increase or 
decrease in the tax, this has the effect of superseding 
any rights the parties may have had in the absence of 
such a provision, and under such circumstances the 
buyer, in an action to recover the amount of the tax 
after it has been declared invalid, must recover under 
the contract, and cannot invoke the theory of an implied 
contract. See Johnson v. Scott County Milling Co., 
(1937; D.C.) 21 F. Supp. 847; Casey Jones v. Texas 
Textile Mills (1937; C.C.A. 5th) 87 F. (2d) 454; John- 
son v. Igleheart Bros. (1938; C.C.A. 7th) 95 F. (2d) 
4; O’Connor-Bills v. Washburn Crosby Co, (1937; 
D.C.) 20 F. Supp. 460. 


Also see 46 Am. Jur., Sales, §186. 


In addition, in the following cases, the rule stated above 
has been followed consistently: Moundridge Milling Co. 
v. Cream of Wheat Corp., 105 F.2d 366 (CCA 10; 1939), 
Consolidated Flour Mills v. Ph. Orth. Co., 114 F.2d 898 
(CCA 7; 1949), G. S. Johnson Co, v. Sauer Milling Co., 84 
P.2d 934 (Kan; 1938), G. H. Letdenheimer Baking Co. v. 
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Enns Milling Co., $4 P.2d 940 (Kan; 1938), Sparks Milling 
Co. v. Powell, 143 S.W. 2d 75 (Ky; 1940), Carolina Textile 
Co. v. Eastern Yarn Co., 24 N.E. 2d 149 (1939), South Coast 
Corp. v. Milburn-Johnston Grocery Co., 118 S.W. 586 (1938) 
and Crete Mills v. Smith Baking Co., 286 N.W. 333 (Neb; 
1939). Yet in these cases it appears that the seller had 
received refunds of the amount of the invalidated tax, a 
situation precisely contrary to that existing in this proceed- 
ing. In the Igleheart case, followed and quoted in the Sawer 
Milling case, supra, the Courts assumed, absent a pleading 
to the contrary, that the buyer had passed on the tax. In 
that context these Courts concluded that the buyer did not 
have superior equities as opposed to the seller, even though 
the seller might thereby be enriched. Also see the annota- 
tion in 132 A.L.R. 706, supplementing 115 A.L.R, 667, 
referred to above. 


As is obvious from these cases, buyer cannot collect 
under any 
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circumstances unless it is established that the seller has 
collected the amount of the refund for the invalid tax. The 
rule set forth in Wayne County Produce Co. v. Duffy-Mott 
Co.. 155 N.E. 669 (N.Y.; 1927) should also be noted for 
the purposes of completeness and clarification. This is a 
leading case on the distinction between a tax that is ab- 
sorbed or buried in the selling price* and one that is not. 


It is clear that payment of a tax that is ‘‘absorbed”’ or 
‘buried’? in the selling price will not provide a basis for 
recovery by a buyer against the seller in the event the tax 
in invalid. However, the converse proposition that a buyer 
may recover if the tax is not absorbed or buried is plainly 


4 See Golding Bros. Co. v. Dumaine, 93 F. 24 162 (COA 1; 1937). 
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misleading, and untrue in the factual context that we are 
concerned with.® 


6205 


To put the proposition properly, the buyer may not recover 
if the tax is buried or absorbed, and even if the tax is not 
absorbed or buried recovery by the buyer is barred in 
most situations, particularly where the contract expressly 
provides for price adjustment in the event of new or addi- 
tional taxes. But the most obvious, of course, is in the 
case where the seller did not recover the money paid 
for the tax from the taxing instrumentality. 


What, then, may be established by relating the cases 
referred to above to the facts of the present proceeding? 
Foremost, none of the pipelines and distribution companies 
that have filed pleadings or statements have promised, 
proposed a plan, or even mentioned passing on monies 


received from Union and the other independent producers 


5 See ‘‘Joint Statement of Position’’ filed herein on October 9, 1961, by 
four Eastern Distribution Companies, page 11. The order permitting inter- 
vention to these companies has been vacated (see paragraph (E) of the order 
of March 5), but their representations as to the applicable law are so vulner- 
able that this specific reference is made. At page 11, the statement is made 
that ‘‘[i]t has been generally held that a buyer may recover an unconstitu- 
tional tax from the seller so long as the charge for the tax is not, as the 
courts put it, ‘absorbed’ or ‘buried’ in the price.’? This statement is very 
dubious as a generalization, and, as the cases we have cited prove, untrue 
where a contract contains express provisions with reference to tax changes. 
The cases cited, Duffy-Mott, supra, Harrison Sheet Steel Co. v. Lyons, 155 
N.E, 2d 595 (Il.; 1959), Smith v. Sparks Milling Co., 39 N.E. 24 125 (Ind; 
1942), Strassberger v. Joseph S. Finch $ Co., 22 A. 2d 641 (Pa,; 1941), and 
the Harrington case, discussed later, are either not in point or distinguishable. 


6 The Duffy-Mott case, supra, recognized, obitur dictum, in Casey Jones v. 
Texas Textile Mills and Christopher v. Hoger § Co., supra, applies to a situa- 
tion in which a sales contract contains a provision by which the buyer 
specifically provides the funds by which seller can pay for an existing tax. 
At best the applicability of this case is very narrow. 
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involved.’ Per contra, Transcontinental Pipe Line Com- 
pany (Transco) and Southern Natural Gas Company 
(Southern) affirmatively and stridently state that they will 
not pass on the monies and will keep them.* Certain of 
the distribution companies oppose this view, and the battle 
is thus joined for the 
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spoils.? Yet the order of March 5 does not even discuss 
this consideration. The only reference is found in Para- 
graph (B) of the ordering clause of that order, which we 
quote in full: 


(B) Any purchaser who receives a refund pursuant to 
paragraph (A) hereof, and which is obligated by the 
terms of any contract or settlement agreement to pass 
all or any part of such refund on to its customers, 
shall promptly make such refund to its customers in 
compliance with the terms of such contract or settle- 


ment agreement. (emphasis supplied) 


Thus, this paragraph ‘‘orders’’ what would have to be done 
in any event; it is a model of surplusage. Yet the order 


7See Standard Oil Co. v. Ballinger, 169 N.E. 236 (Ill.; 1929) where suit 
to recover an unconstitutional tax paid by motor fuel distributor was denied 
on the ground that tax was passed on, and that distributor did not propose 
to pass on monies collected by reasons of this action. 


8 The intervention of Southern was vacated by the order of March 5, 1962 
(page 5). 


Union is not concerned with this contest between the pipelines and thcir 
purchaser-distribution companies. However, some of the pipelines, for example 
Transco, claim that they absorbed this cost by not filing a rate increase under 
Section 4 of the Act. Certainly Transco knew how to make such a filing, and 
its failure to so act is a doubtful basis for recovery in any event. However 
Transco’s position is completely invalid as against a producer because the 
grounds urged for recovery are bottomed upon the proposition that there was 
some dereliction in failing to protest, which is clearly untrue, whereas 
Transco’s inaction is involuntary and completely unjustified. 
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of March 5 and the record back of it contain no information 
or reference to any such contract or settlement agreements. 


While the order of March 5 does not come to grips with 
the basis equitable considerations presented here, there is 
a passing reference in the order (pages 9 and 10) to judicial 
authority said to support payment by Union by reason of 
the invalidated 678 tax. Such cases deal with an invalid 
state minimum price law, a far different circumstance than 
that presented here. Foremost among these cases is Natural 
Gas Pipeline Co. of America v. Harrington, 246 F.2d 915 
(CA 5; 1957), rehearing denied 253 F.2d 231, cert. denied 
356 U.S. 957. At the outset the Court states that restitution 
is sought, and we quote (p. 916): 
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Restitution was sought by Natural from Harrington 
for the difference between the contract rate for the 
purchase of natural gas and the price paid in compli- 
ance with an order of the Oklahoma Corporation Com- 
mission which was later declared invalid by the United 
States Supreme Court (footnote omitted). 


Furthermore, Harrington’s defense is based upon the 
equitable nature of the remedy of restitution, citing Atlantic 
Coast Line R. Co. v. State of Florida, 295 U.S. 301, and 
the Court readily accepts this basic proposition. 


The Harrington case is distinguishable on a number of 
grounds. First, there is no question that the pipeline com- 
pany would pass on the money received, 246 F.2d 915 at 922. 
Second, the monies received from the sale of gas were above 
those provided for by contract whereas, here, the tax 
increase is covered by contract, is in no sense a windfall, 
and were not even fully recoupable from the pipeline. 
Third, Harrington was in principal measure merely re- 
stored to a position comparable to that if no tax had been 
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enacted. Not so, here, because the monies sought from 
Union would represent an out-of-pocket loss. It may also 
be noted that the Court in the Harrington case states that 
restitution would not lie if the pipeline’s payments were 
made voluntarily and that written protest does not alone 
make payment involuntary (246 F.2d 915 at 919). While 
the specific circumstances with respect to each pipeline 
would have to be determined, it appears that the payments 
involved here were voluntary according to the rule set out 
by the Court. 


There are a large number of other cases stemming from 
the invalidation of minimum price laws.’? None of these 
affect the conclusions stated. 
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There has been some attempt to say that the doctrine of 
void ab initio has meaning with reference to the invalidated 
678 tax, and from that reasoning to say that tax increase 
filings by Union in 1958 were unilateral within the meaning 
of United Gas Pipe Line Co. v. Mobile Gas Service Corp., 
350 U.S. 332 (1956) and FPC v. Sierra Pacific Power Co., 
350 U.S. 448 (1956)."" This is fallacious reasoning. The 
fact of invalidity has not, in any cases cited and in the 
cases relied upon here, prevented recourse to the basic 
equities in the suits for tax monies,’* and Union asks no 
more than consideration of the equities. In the Harrington 
case, supra, the Court’s principal concern is with the 


10Sce Natural Gas Pipeline Co. v. FPC, 253 F. 2d 3 (CA 3, 1958) cert. 
denied 357 U.S. 927; Natural Gas Pipeline Co. v. Panoma Corp., 349 U.S. 44 
(1955) ; Cities Service Gas Co. v. State Corporation Commission, 355 U.S. 391 
(1958); and Cities Service Gas Co. v. FPC, 255 F. 2d 86 (CA 10; 1958) 
cert. denicd 358 U.S. 837, among others. Also see Pan American Petroleum 
Corp. v. Superior Court, 366 U.S. 656 (1961). 


11 Transco’s Statement of Position filed October 9, 1961, p. 12. See page 10 
of the March 5 order. 


12 Indeed, the point is seldom referred to in any context. 
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equities between the parties. It would be a different situa- 
tion if Union were suing on the contract to pass on taxes 
after invalidation. The concept of voidness ab initio is not 
an ipse dizxit avenue to avoid consideration of the element 
of unjust enrichment. Likewise, the Mobile and Sierra 
cases, Supra, in conjunction with the ab initio argument, 
do not operate to permit an inequitable result. The pay- 
ments to Union by the pipelines by reason of the 678 tax 
were not unilateral at the time, and are not so now so as 
to permit unjust enrichment.” 
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Union’s 678 tax increases, in the rate proceedings in- 
volved herein, were collected subject to the obligation to 
refund. This means, of course, that Union might have to 
refund this money upon order by the Commission, but 
under circumstances permitted by law. It is submitted 
that these facts do not operate to remove this case from the 
equitable principles, heretofore cited, governing recovery 
by buyer from seller. Unjust enrichment is no less unjust 
enrichment by reason of the Natural Gas Act. 
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III 


Tue Evement or Protest 


The original Commission order in these proceedings" 
was no more and no less than an effort to prevent unjust 


13 If there is any doubt about the propriety of the tax-increase filings before 
a ruling had been received upon the question of legality, see Tennessee Natural 
Gas Line, Inc. v. FPC, 221 F, 2d 531 (CADC; 1954). In this case the Com- 
mission was reversed upon its exclusion of a tax expense in determining a cost 
of service, where the legality of the tax was being contested in court. Rather 
obviously, also, the laws of the State of Louisiana, until found invalid, are 
entitled to full faith and credit under the United States Constitution. 


14 Order No, 206, issued July 11, 1958 (20 FPC 28). 


15 As expressly stated in the Commission’s letter dated October 2, 1958, 
to the Collector of Revenue of the State of Louisiana, 
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enrichment” in the event the 678 tax was declared uncon- 
stitutional, as it was. Union, since it has not received and 
will not receive a refund, cannot possibly be unjustly en- 
riched. But the order of March Sth not only permits unjust 
enrichment of Union’s pipeline purchasers; in so doing, 
it takes money from Union without cause or reason. 


In 1958, the only time that has any significance for these 
purposes, Union had no reasonable basis to expect and 
anticipate the present Commission action. It was not asked 
to protest by the Commission; it was not warned. More- 
over, it had the best of reasons to pay the 678 tax without 
protest, and the verified pleadings to this effect stand on 
the record unrebutted by evidence. These statements must 
be taken as true. 


The question is whether there is a reasonable basis, 
under all the circumstances, to conclude that the Commis- 
sion put Union on notice that it must protest the tax 


increase, or suffer the consequences. The only basis of any 
substance is found in the Commission’s latest construction 
of the various orders permitting the tax increases subject 
to refund. Yet this is a construction some three and 
one-half years after the fact; it is perfectly evident that 
the Commission at that earlier time construed 
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its order in a contrary manner. Since the earlier construc- 
tion was objectively displayed, it is error to rewrite history 
and impose a denouement contrary to what could be and 
was reasonably relied upon. 


Order No. 206 is silent as far as the crucial issues involved 
here are concerned. There is absolutely no mention made 
of a need to protest; indeed, there is no reference to protest 
in any sense. Then we come to the specific suspension pro- 


16 See page 6 of the Order of March 5, 1962. 
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ceedings involved herein implementing Order No. 206 and 
the particular language upon which almost exclusive reli- 
ance is placed in the order of March 5. We quote the 
pertinent paragraph: 


(D) Respondent shall refund at such times and in 
such amounts to the persons entitled thereto, and in 
such manner as may be required by final order of the 
Commission, the difference between the presently effec- 
tive rate and charge and the proposed increased rate 
and charge hereby allowed to become effective in the 
event the additional tax of one cent per Mef levied by 
the State of Louisiana is for any reasons held to be 
invalid. Should such additional tax eventually be 
held invalid and the State of Louisiana make refund, 
with interest, of the tax monies collected pursuant 
to the said Act No. 8 of 1958, then, and in that event, 
a proportionate part of the interest so received by 
the Respondent herein shall be passed on and paid to 
the persons entitled thereto at such times and in such 
amounts, and in such manner as may be required by 
final order of the Commission. 


Again, there is no mention of the need to protest, or any 
indication of an awareness of this element. The first sen- 
tence of the paragraph quoted by the Commission is stand- 
ard in form, reciting the requirement of refunds in the 
event of invalidation. The second sentence refers, in 
addition to the contingency of refunds from the State 
of Louisiana and, in that connection, to refund of a pro- 
portionate part of any interest received. The whole para- 
graph should be read so that all of its parts are in harmony. 
There was no need, in the second sentence, 
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to refer to a refund of the principal from the State if the 
interpretation adopted by the order of March 5 were 
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correct. At most the element of refunding interest would 
have been mentioned. This, also, leads to the anomaly of 
requiring interest refunds only where received, but refunds 
of principal, as the paragraph is construed, are required 
where none are received. Thus the ordering clause ts 
ambiguous. However, later clarifying statements and 
orders are not ambiguous, and refer to the question 
explicitly and require refunds only where refunds are 
received. Even absent such explicit clarification, the order- 
ing clauses referred to above should not be construed to 
lead to a harsh and unfair result. 


Not long after the issuance of Order No. 206 and the 
implementing orders, and before decisions had to be made 
as to whether or not to protest the tax’? the Commission had 
occasion to review and determine the same question in 
certificate proceedings. There is no ambiguity in these 
orders. This Opinion No, 315, issued September 4, 1958, 
Docket Nos. G-13143, et al., Transcontinental Gas Pipe Line 


Corp., et al., contains this ordering clause (20 FPC 264 
at 285): 


(D) As further condition attached to the certificates 
issued the producer applicants herein and to the exer- 
cise of the rights thereunder, each such applicant shall 
promptly refund to Transco that portion of the initial 
rate and charge constituting the reimbursement for 
the additional tax of one cent per Mef provided for by 
the State of Louisiana under its Act No. 8 of 1958 
(House Bill No. 303), as approved on June 16, 1958, 
amending Title 47 of the Louisiana Revised Statutes 
of 1950, paid by Transco, should such Tax be held in- 
valid and refunded by the State of 


17 According to 47 La. Rev. Stat. Nos. 675 and 681 reports and taxes re- 
quired by the 678 tax are due 30 days after each quarter, and delinquent 10 
days later. Thus taxes for the quarter ending September 30, 1958, were not 
due until October 30, 1958. 
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Louisiana, and to file appropriate rate changes re- 
flecting such invalidation. These producers shall also 
refund to Transco any interest paid by the State of 
Louisiana. Each applicant shall also bear all costs of 
any such refunding and keep accurate accounts of 
the amount of such tax reimbursement hereunder. The 
Commission may require that such reimbursement be 
made at such times, in such manner and on such terms 
as in its judgment is reasonable and appropriate. 
(Emphasis supplied). 


Other independent producer certificate orders contained 
like clauses: American Louisiana Pipe Line Co., et al., 
Docket Nos. G-10396, et al., order issued October 19, 1958 
(20 FPC 475 at 482). American Louisiana Pipe Line Co., 
et al., Docket Nos. G-15053, et al., issued November 7, 1958; 
Texas Gas Transmission Corp., et al., Docket Nos. G-14494, 
et al., issued December 4, 1958; and Wm. T. Burton Indus- 
tries, Inc., Docket No. G-12714, issued December 23, 1958 
(20 FPC 863 at 864). Surely there is no question, as to 
these sales involving these producers, that refunds will be 
dependent upon receipt of monies from the State of 
Louisiana. 


Evidently the Collector of Revenue for the State of 
Louisiana was uncertain as to the meaning of Order No. 
206 and the implementing orders, and evidently, also, the 
Commission believed that these orders required clarifica- 
tion because two lengthy letters, dated October 2 and Oc- 
tober 28, 1958, were sent in response to inquiry by the 
Collector. Press releases were also issued, which certainly 
served to underline the importance of these letters. The 
Commission orders issued herein on May 29, 1961, and 
March 5, 1962, construe these letters and reach diametri- 
cally opposed conclusions. It is submitted that these letters 
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cannot reasonably be construed other than as an expression 
of intention to require refunds only to the extent received 
from the State of Louisiana. 
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The principal purpose of the letters of October 2nd and 
28th was to assure the Collector that the Commission did 
not wish to ‘force’? litigation of the tax statute. In giv- 
ing this assurance in the October 2nd letter the Commission 
stated that its purpose was 


** * to assure to the extent possible that natural-gas 
companies including producers, subject to its juris- 
diction, should not have opportunity for unjust en- 
richment—a windfall—in the event the tax statute is 
held to be unconstitutional and refund of payments 
thereunder are made to the producers. On the other 
hand, if litigation is instituted and the tax statutes 
declared unconstitutional—and refunds to the taxpayer 
result therefrom, * * * (Emphasis supplied). 


Certainly this language is clear and convincing, and 
the Commission so concluded in the order of May 29, 1961.16 
Tt may be observed, too, that the use of words ‘¢windfall”’ 
and ‘‘unjust enrichment’? with reference to producers can 
only apply to a situation in which the State refunds tax 
monies paid. 


The order of March 5th states that reliance on the letters 
in the May 29th order was misguided, but concedes that 
«* * ® certain language in the letter of October 2 does 
seem to suggest that respondents’ refund obligation should 
be limited to amounts actually received from the state, 
* ** (page 7). The letter of October 28th is then seized 
upon as support for the opposing conclusion. The quoted 


18 Also see order issued June 6, 1961, Arkansas Louisiana Gas Co., et al., 
Docket Nos. G-16125, et al., to the same effect. 
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parts of this letter express little other than good intentions, 
except, possibly, the references to treatment of invalidated 
taxes in Opinion Nos, 278 and 269. But these cases afford 
little support for the proposition involved here. In El 
Paso Natural Gas Co., Docket No. G-2013, 
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13 FPC 421 at 436, (Opinion No. 278), an invalidated tax, 
paid without protest, was eliminated from the cost of 
service as a non-recurring cost, including the setting of 
rates for the future. The reference to Panhandle Eastern 
Pipe Line Co., et al., Docket Nos. G-1116, et al., 13 FPC 53 
at 103 (Opinion No. 269), is not germane because the 
pipeline did receive back the amounts paid by reason of 
the invalidated tax. 


The question should be viewed in a spirit of fairness 
rather than in terms of legalistic distinctions. For ex- 
ample, the order of March 5th states, at page 7: 


** * is elementary that the obligations of parties sub- 


ject to regulation by this Commission are governed 
by the plain language of its official order, not by its 
subjective intent as expressed in collateral correspond- 
ence made public in press releases. 


This is much too nice a distinction. As has been shown, 
there is nothing plain in the language of the order (or 
orders) relied upon; what is plain from all the cireum- 
stances is the intention to require refunds only where and 
when received from the State. These circumstances were 
fixed in 1958 and decisions were made upon that basis. The 
Commission is a continuing body, and matters of retroac- 
tive impact are far different than decisions looking to 
the future. 


At pages 8 and 9 of the order of March 5, the order of 
February 21, 1961, herein is referred to, together with the 
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comment that if the refund obligation was not intended 
to be fixed conclusively by the suspension orders, any dis- 
erction retained was exercised in the order of February 
21. However, the later order of May 29, 1961, clearly in- 
dicates that the February 21st order was issued without 
the benefit 
6216 

of full knowledge of the circumstances, as subsequently 
provided by the many petitions filed by the independent 
producers involved. Discretion can hardly be said to be 
“‘exercised’’ under those conditions. However, such a view 
is appropriate with respect to the order of May 29, 1961, 
which was reopened sua sponte by the order issued August 
30, 1961. 


A number of the pipelines purchasing gas in Louisiana, 
but by no means all of them, did request Union and others 
to pay the 678 tax under protest. Surely, however, it can- 
not be said that these pipelines were acting as agents for 
the Commission in making these requests. The Commis- 
sion itself made no such request. The requests, such as 
they were, imposed no absolute obligation upon Union, 
particularly when there is uncontroverted proof that the 
almost uniform absence of protests was based upon knowl- 
edge of compelling local conditions. 


The order of March 5th (see pages 9 and 10) shows scant 
concern for the reasons that led Union and, apparently, 
almost every other producer to decline to protest. Since 
Union’s verified pleadings herein are uncontroverted, we 
quote the following from Union’s ‘‘Statement of Position,’’ 
filed October 10, 1961, at pages 5 and 6: 


* * * Union’s failure to portest and to sue was not 
the result of negligence or of indifference. It was the 
result of prudential judgment exercised in light of cir- 
cumstances then prevailing. As was generally known 
at that time, the State of Louisiana was in financial 
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straits. The need for money to meet the State’s educa- 
tional expenses was critical, and the device seized upon 
to fill this immediate need was the § 678 gas-gathering 
tax. The purpose of this tax was clearly set forth 
in the statute, but to effectuate such purpose it was 
made known that if the producers protested its pay- 
ment another tax would be levied in addition to the 
§ 678 tax. Thus, collection of the $678 tax would be 
continued, with the proceeds being paid into court 
pending the outcome of any litigation, and another tax 
equal in amount would be imposed to defray pressing 
educational expenses. It is 
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hardly surprising, therefore, that Union and the other 
producers confronted with the very real possibility of 
double taxes and an aroused legislature, were reluctant 
to resort either directly or indirectly to their legal 


rights. 


To corroborate the foregoing, the Commission need 
not inquire beyond the present record. It is here re- 
vealed that this § 678 tax was levied just before com- 
mencement of the school year, that an exceedingly small 
number of producers in fact protested its payemnt, 
and that the gas-gathering tax sections suspended by 
the Louisiana Legislature in extraordinary session 
were replaced immediately in time and in amount by 
a new severence tax. Further, and most significantly, 
neither one of the cases cited by the Commission as 
holding the §678 tax unconstitutional was brought 
specifically to text § 678. * * * 


The 678 tax was levied specifically to defray the expenses 
of the schools of the State of Louisiana.’® If payments of 


19 47 La. Stat. Rev. 1950 No. 680. 
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the tax were made under protest, the monies would be 
segregated and become unavailable for the purposes for 
which they were intended. In connection with the element 
of protest, page 9 of the March 5th order states that ‘‘no 
evidence has been presented’’ as to ‘‘the degree of likeli- 
hood that Louisiana would respond by raising the sever- 
ance tax’? [if protests were made]. If verified pleadings 
are not evidence, then the lack of evidence is attributable 
solely to the failure to provide for evidentiary hearings, 
for Union’s pleadings (see supra) on this point are clear 
and unrebutted. Then, too, when the Louisiana Legisla- 
ture suspended collection of the gathering taxes pending 
a determination of their validity™, a severance tax increase 
in equal amount was immediately imposed. This should 
be proof enough. Unless the increase 
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in the severance tax is declared unconstitutional, and the 


Commission apparently regards this as unlikely,” nothing 
has been gained because a valid tax in equal amount has 
been substituted for an invalid tax. 


IV 
Pueapincs Must Be Taken As TRUE 


As reviewed in the past several pages, the averments of 
Union, and others, in connection with the payment of the 
678 tax without protest must be taken as true. These 
verified pleadings have not been denied, rebutted, explained 
or contradicted. Therefore, the order of March 5th is in 
error unless the local circumstances were immaterial and 
could not justify the lack of protest. It is submitted that 


20 47 La. Stat. Rev. 1950 No, 681.1. 


21 Contrast Order No. 210, issued December 3, 1958 (2 FPC 785), with 
Order No, 206. 
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Union’s verified pleadings fully justify and support Union’s 
course of action in this matter, and, therefore, that rehear- 
ing must be granted and the order of March 5, 1962, herein 
must be reversed to provide for refund of the invalidated 
678 tax only if and to the extent received from the State 
of Louisiana. In lieu of outright reversal of the March 
5th order, and dealing only with this specification of error, 
the only legally justifiable alternative is to provide for 
evidentiary hearings concerning the circumstances relating 
to Union’s lack of protest to the 678 tax. 
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Vv 


Lack or JURISDICTION 


Applications for rehearing of the order of February 21, 
1961, herein were granted by the order issued on April 14, 
1961. Thereafter the Commission, then being fully advised 


of the relevant facts by the numerous pleadings of the per- 
sons concerned, issued its order of May 29, 1961, definitively 
disposing of all issues and providing for refunds only if 
and to the extent received from the taxing authority. The 
next Commission order, over two months later, purported 
to reopen the whole proceeding sua sponte. This was 
error. The doctrine of administrative finality must have 
more than academic meaning. 


By its failure to act herein until August 30, 1961, the 
Commission exhausted its authority and lost jurisdiction 
to act further. Under Section 1.34(c) of the Commission’s 
Rules of Practice and Procedure these petitions must be 
“¢deemed to have been denied”’ by inaction after 30 days. 
This is acknowledged by the fact that the order reopening 
of August 30 was sua sponte. As discussed on page 5 of 
the March 5th order the Commission is no longer of the 
view held at the time of the orders of August 30 and No- 
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vember 6, 1961, that any element of lack of formal notice 
was prejudicial to any interested person. It is not enough, 
however, to take the narrow view that reopening was 
appropriate before the record upon appeal had been filed,”* 
because parties such as Union, as well as the public, have 
an interest in the termination of litigation and in the end 
of administrative proceedings. 
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The Commission’s reliance upon the amendment to See- 
tion 19(a) of the Act is highly dubious. This is not a 
matter involving new evidence or other matters pertaining 
to changes in or additions to an evidentiary record. Only 
a change in opinion occurred. This is not a situation where 
there is a clerical error as in American Trucking Associ- 
ations, Inc. v. Frisco Transportation Co., 358 U.S. 133 
(1958). Compare U. 8. v. Seatrain Lines, 329 US. 424 
(1947). See Chapman v. El Paso Natural Gas Co., 204 
F. 2d 46 at 53-4 (CADC; 1953). 


Wuenrerore, Union for all the reasons set forth herein, 
respectfully petitions that this Commission grant rehearing 
of its order issued March 5, 1962, in the above-entitled 
proceeding. Upon rehearing it is moved that said order 
of March 5th be vacated and reversed, and the order issued 
herein on May 29, 1961, reinstated, to the end that Union 
shall not be required to make refunds by reason of the 
invalidated 678 tax, and that refunds be required only if 


22 See page 4 of the March 5th order. 
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and to the extent monies are received from the State of 
Louisiana. 


Respectfully submitted, 


Union Om Company oF CALirorNiA 


Georce D. Hornrne, Jr. 
Parrick G. Sunirvay 
J. Corrs Lizorre 
Harry L. AuBRecut 
Hocan & Harrson 
800 Colorado Building 
Washington 5, D. C. 
Its Attorneys 
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VERIFICATION 


George D. Horning, Jr., being first duly sworn accord- 
ing to law, says that he is an attorney for Union Oil 
Company of California; that he has read the foregoing 
‘‘Petition for Rehearing’’ and that he is familiar with the 
contents thereof; that he has executed the same for and 
on behalf of said company with full power and authority 
so to do; and that the facts set forth herein are true and 
correct to the best of his knowledge, information and 
belief. 

/s/ Georce D. Hornixe, Jr. 
George D. Horning, Jr. 


Subscribed and sworn to before me, a Notary Public in 
and for the District of Columbia, this 4th day of April, 
1962. 


My Commission expires 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
Before Commissioners: Frederick Stueck, Acting Chair- 
man; William R. Connole, Arthur Kline and John B. 
Hussey. 
Docket No. G-15847 


In the Matter of 
Union Om Company oF Catirorn1, et al. 


Order for Hearing, Suspending Proposed Changes in Rates, and 
Allowing Increased Rates to Become Effective 
(Issued August 14, 1958) 


Union Oil Company of California, e¢ al. (Respondent), 
on July 25, 1958, tendered for filing proposed changes in 
its presently effective rate schedules for sales of natural 


gas subject to the jurisdiction of the Commission. The 
proposed changes, which constitute increased rates and 
charges, are contained in the following designated filings: 


Description: Notice of Change, dated July 25, 1958 
Purchaser: Transcontinental Gas Pipe Line Corporation 


Rate Schedule Designation: Supplement No. 3 to Re- 
spondent’s FPC Gas Rate Schedule No. 5 


Supplement No. 3 to Respondent’s FPC Gas Rate 
Schedule No. 6 


Effective Date:! August 1, 1958 
6487 


The increased rates and charges so proposed are intended 
to reflect (in whole or in part) the additional ‘“excise, 


1 The stated effective date is the date proposed by Respondent. 
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license, or privilege tax’’ of one cent per Mef levied by the 
State of Louisiana pursuant to Act No. 8 of 1958 (House 
Bill No. 303), as approved on June 16, 1958, amending Title 
47 of the Louisiana Revised Statutes of 1950. The Com- 
mission is advised that litigation is being instituted to 
challenge the constitutionality of the said Act No. 8 of 1958. 
In consideration of this fact, and in order to assure ap- 
propriate refund in the event said Act No. 8 of 1958 should 
be declared unconstitutional or otherwise held invalid by 
final judicial decision, it is deemed advisable to suspend 
the said proposed increased rates and charges until August 
2, 1958, and thereafter to permit them to become effective 
as of that date; provided, that within 20 days from the 
date of this order Respondent shall file with the Secretary 
of the Commission an appropriate undertaking to assure 
such refund as may be ordered. 


The Commission finds: 


(1) It is necessary and proper in the public interest and 
to aid in the enforcement of the provisions of the Natural 
Gas Act that the Commission enter upon a hearing con- 
cerning the lawfulness of the said proposed changes, and 
that the above-designated supplements be suspended and 
the use thereof deferred as hereinafter ordered. 


(2) It is necessary and proper in the public interest in 
carrying out the provisions of the Natural Gas Act that 
Respondent’s proposed increased rates be made effective as 
hereinafter provided and that Respondent be required to 
file an undertaking as hereinafter ordered and conditioned. 


The Commission orders: 


(A) Pursuant to the authority of the Natural Gas Act, 
particularly Sections 4 and 15 thereof, the Commission’s 
Rules of Practice and Procedure, and the Regulations under 
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the Natural Gas Act [18 CFR, Chapter I], a public hearing 
be held upon a date to be fixed by notice from the Secretary 
concerning the lawfulness of the proposed increased rates 
and charges contained in the above-designated supplements 
to Respondent’s FPC Gas Rate Schedules. 


(B) Pending such hearing and decision thereon, said 
supplements are each hereby suspended and the use thereof 
deferred until August 2, 1958, and until such further time 
as each is made effective in the manner hereinafter pre- 
scribed. 


(C) The rates, charges, and classifications set forth in 
the above-designated supplements to Respondent’s FPC 
Gas Rate Schedules shall be effective as of August 2, 1958: 
Provided, however, That within 20 days from the date of 
this order, Respondent shall execute and file with the 
Secretary of the Commission the agreement and under- 


taking described in paragraph (EH) below. 


(D) Respondent shall refund at such times and in such 
amounts to the persons entitled thereto, and in such manner 
as may be required by final order of the Commission, the 
difference between the presently effective rates and charges 
and the proposed increased rates and charges hereby al- 
lowed to become effective in the event the additional tax of 
one cent per Mef levied by the State of Louisiana is for 
any reason held to be invalid. Should such additional tax 
eventually be held invalid and the State of Louisiana makes 
refund, with interest, of the tax monies collected pursuant to 
the said Act No. 8 of 1958, then, and in that event, a propor- 
tionate part of the interest so received by the Respondent 
herein shall be passed on and paid to the persons entitled 
thereto at such times and in such amounts, and in such 
manner as may be required by final order of the Commis- 
sion. Respondent shall bear all costs of any such refund- 
ing shall keep accurate accounts in detail of all amounts 
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received by reason of the increased rates or charges allowed 
by this order to become effective, for each billing period, 
specifying by whom and in whose behalf such amounts were 
paid; and shall report (original and four copies), in writing 
and under oath, to the Commission quarterly, or monthly if 
Respondent so elects, for each billing period, and for each 
purchaser, the billing determinants of natural gas sales to 
such purchasers and the revenues resulting therefrom, as 
computed under the rates in effect immediately prior to the 
date upon which the increased rates allowed by this order 
become effective, and under the rates allowed by this order 
to become effective, together with the differences in the 
revenues so computed. 
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(E) Asa condition of this order, within 20 days from the 
date of issuance thereof, Respondent shall execute and file 
in triplicate with the Secretary of this Commission its 


written agreement and undertaking to comply with the 
terms of paragraph (D) hereof, signed by a responsible 
officer of the corporation, evidenced by proper authority 
from the board of directors, and accompanied by a cer- 
tificate showing service of copies thereof upon all pur- 
chasers under the rate schedule involved, as follows: 


Agreement and Undertaking of to 
Comply with the Terms and Conditions of Paragraph 
(D) of Federal Power Commission’s Order Making 
Effective Proposed Rate Changes 

In conformity with the requirements of the order 
issued , in Docket No. G- ; hereby 
agrees and undertakes to comply with the terms and 
conditions of paragraph (D) of said order, and has 
caused this agreement and undertaking to be executed 
and sealed in its name by its officers, thereupon duly 
authorized in accordance with the terms of the resolu- 
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tion of its board of directors, a certified copy of which 
is appended hereto this day of 


By 
Attest: 


Secretary 


Unless Respondent is advised to the contrary within 15 days 
after the date of filing such agreement and undertaking, 
the agreement and undertaking shall be deemed to have 
been accepted. 


(F) If Respondent shall, in conformity with the terms 
and conditions of paragraph (D) of this order, make the 
refunds as may be required by order of the Commission, 
the undertaking shall be discharged; otherwise, it shall 
remain in full force and effect. 


(G) Neither the supplements hereby suspended nor the 
rate schedules sought to be altered thereby shall be changed 
until the period of suspension has expired, unless otherwise 
ordered by the Commission. 


(H) Interested State commissions may participate as 
provided by Sections 1.8 and 1.37 (f) of the Commission’s 
Rules of Practice and Procedure [18 CFR 1.8 and 1.37 (f)]. 
By the Commission. 


J. H. Gurrwe 
Joseph H. Gutride, 
Secretary. 
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Gas Purchase Agreement 


Tus AGREEMENT, made and entered into as of this 22nd 
day of May, 1953, by and between THE Texas Company, a 
corporation of the State of Delaware, herein represented 
by J. H. Rambin, Jr., its Attorney-in-Fact, hereinafter 
referred to as ‘‘Seller’’, and Unirep Fue, Gas Company, 
a corporation of the State of West Virginia, hereinafter 
referred to as ‘‘Buyer’’, 


* * * 


ArticLe VII 


Taxes 


(1) The term ‘‘tax’’ as used in this Article VII shall 
mean any tax (other than ad valorem, income or excess 
profits taxes), license, fee or charge now or hereafter 


levied, assessed or made by any governmental authority on 
the gas itself or on the act, right or privilege of production, 
severance, gathering, transportation, handling, sale or 
delivery of gas which is measured by the volume, value or 
sales price of the gas in question, provided, however, that 
the term ‘‘tax’’ shall not be deemed to include any general 
gross receipts tax, general gross income tax, general 
occupational or license tax, or general franchise tax im- 
posed on corporations on account of their corporate exist- 
ence or on their right to do business within the State as a 
foreign corporation. 


(2) Subject to the provisions of Section (4) of this 
Article VII, Seller agrees to pay or cause to be paid all 
taxes imposed on Seller on or with respect to the gas de- 
livered hereunder prior to its delivery to Buyer, and Buyer 
agrees to pay or cause to be paid all taxes imposed on 
Buyer, and Buyer agrees to pay or cause to be paid all 
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taxes imposed on Buyer on or with respect to the gas de- 
livered hereunder after its receipt by Buyer. 


(3) Buyer agrees to reimburse Seller for all taxes (other 
than severance (taxes) up to but not in excess of one cent 
(1¢) per one thousand (1000) cubic feet (measured as 
provided by the law or laws 
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levying such taxes) which may be levied upon and paid by 
Seller or which Seller under contractual obligation pays to 
or for the party on whom such taxes are levied with respect 
to the gas delivered hereunder. 


(4) In event (a) the severance tax shall be increased 
above three-tenths (3/10ths) cents per thousand (1000) 
cubic feet (measured as provided by the law levying such 
tax), or (b) the aggregate of all present and increased, 
new or additional taxes imposed upon Seller (or paid 
by Seller under contractual obligation) by reason of the 
production, severance, gathering, transportation, handling, 
sale or delivery of gas hereunder, shall exceed one and 
three-tenths cents (1.3¢) per thousand (1000) cubic feet 
(measured as provided by the law or laws levying such 
taxes), then such increase in the severance tax or in- 
crease in the aggregate of all such taxes imposed on Seller 
as foresaid shall be borne in the proportion of twenty-five 
per cent (25%) by Seller and seventy-five per cent (75%) 
by Buyer, and the party paying such excess taxes shall be 
entitled to reimbursement from the other party to the ex- 
tent of its proportionate part of such excess taxes. Re- 
imbursement, as aforesaid, to the party entitled thereto 
shall be made periodically for such period as such taxes 
are paid by the other party and upon delivery by the party 
entitled to such reimbursement of a statement of the 
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amount of taxes and the quantity of gas and the period in 
respect of which the same are paid. 


* * * * ° * 
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Agticte XVIII 


RecuLaTIoNs 


Subject to the termination of this agreement pursuant 
to the provisions of Article XX hereof, this agreement, 
insofar as it is affected thereby, shall be subject to all 
applicable laws, ordinances, rules and regulations, State, 
Federal and Local, and in event this contract or any pro- 
visions hereof shall be found contrary to or in conflict with 
any such law, ordinance, rule or regulation, the latter shall 
be deemed to control. 


* * * * e * 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; 
William R. Connole, Arthur Kline and John B. Hussey 


Docket No. G-15546 
In the Matter of 


Tue Texas Company 


Order for Hearing, Suspending Proposed Changes in Rates, and 
Allowing Increased Rates to Become Effective 


(Issued July 30, 1958) 
The Texas Company (Respondent) on June 27, 1958, 
tendered for filing proposed changes in its presently 


effective rate schedules for sales of natural gas subject to 
the jurisdiction of the Commission. The proposed changes, 
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which constitute increased rates and charges, are contained 
in the following designated filings: 


Description: Notices of changes, undated 
Purchasers: United Fuel Gas Company 


* * * * * ° 


Effective Date: August 1, 1958" 
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The increased rates and charges so proposed are in- 
tended to reflect (in whole or in part) the additional 
‘excise, license, or privilege tax’? of one cent per Mef 
levied by the State of Louisiana pursuant to Act No. 8 of 
1958 (House Bill No. 303), as approved on June 16, 1958, 
amending Title 47 of the Louisiana Revised Statutes of 
1950. The Commission is advised that litigation is being 
instituted to challenge the constitutionality of the said Act 
No. 8 of 1958. In consideration of this fact, and in order 
to assure appropriate refund in the event said Act No. 8 of 
1958 should be declared unconstitutional or otherwise held 
invalid by final judicial decision, it is deemed advisable to 
suspend the said proposed increased rates and charges until 
August 2, 1958, and thereafter to permit them to become 
effective as of that date; provided, that within 20 days 
from the date of this order Respondent shall file with the 
Secretary of the Commission an appropriate undertaking 
to assure such refund as may be ordered. 


The Commission finds: 


(1) It is necessary and proper in the public interest and 
to aid in the enforcement of the provisions of the Natural 
Gas Act that the Commission enter upon a hearing con- 
cerning the lawfulness of the said proposed changes, and 


1 The stated effective date is the date proposed by Respondent. 
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that the above-designated supplements be suspended and 
the use thereof deferred as hereinafter ordered. 


(2) It is necessary and proper in the public interest in 
carrying out the provisions of the Natural Gas Act that 
Respondent’s proposed inereased rates be made effective 
as hereinafter provided and that Respondent be required 
to file an undertaking as hereinafter ordered and condi- 
tioned. 


The Commission orders: 


(A) Pursuant to the authority of the Natural Gas Act, 
particularly Sections 4 and 15 thereof, the Commission’s 
Rules of Practice and Procedure, and the Regulations under 
the Natural Gas Act [18 CFR, Chapter I], a public hearing 
be held upon a date to be fixed by notice from the Secretary 
concerning the lawfulness of the proposed increased rates 
and charges contained in the above-designated supplements 
to Respondent’s FPC Gas Rate Schedules. 


(B) Pending such hearing and decision thereon, said 
supplements are each hereby suspended and the use thereof 
deferred until August 2, 1958, and until such further time 
as each is made effective in the manner hereinafter pre- 
scribed. 


(C) The rates, charges, and classifications set forth in 
the above-designated supplements to Respondent’s FPC 
Gas Rate Schedules shall be effective as of August 2, 1958: 
Provided, however, That within 20 days from the date of 
this order, Respondent shall execute and file with the 
Secretary of the Commission the agreement and undertak- 
ing described in paragraph (E) below. 


(D) Respondent shall refund at such times and in such 
amounts to the persons entitled thereto, and in such manner 
as may be required by final order of the Commission, the 


515 


(8553) 


difference between the presently effective rates and charges 
and the proposed increased rates and charges hereby al- 
lowed to become effective in the event the additional tax of 
one cent per Mef levied by the State of Louisiana is for any 
reason held to be invalid. Should such additional tax 
eventually be held invalid and the State of Louisiana makes 
refund, with interest, of the tax monies collected pursuant 
to the said Act No. 8 of 1958, then, and in that event, a 
proportionate part of the interest so received by the Re- 
spondent herein shall be passed on and paid to the persons 
entitled thereto at such times and in such amounts, and in 
such manner as may be required by final order of the 
Commission. Respondent shall bear all costs of any such 
refunding; shall keep accurate accounts in detail of all 
amounts received by reason of the increased rates or 
charges allowed by this order to become effective, for each 
billing period, specifying by whom and in whose behalf 
such amounts were paid; and shall report (original and four 
copies), in writing and under oath, to the Commission quar- 
terly, or monthly if Respondent so elects, for each billing 
period, and for each purchaser, the billing determinants of 
natural gas sales to such purchasers and the revenues re- 
sulting therefrom, as computed under the rates in effect 
immediately prior to the date upon which the increased 
rates allowed by this order become effective, and under the 
rates allowed by this order to become effective, together 
with the differences in the revenues so computed. 
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(E) Asa condition of this order, within 20 days from the 
date of issuance thereof, Respondent shall execute and file 
in triplicate with the Secretary of this Commission its 
written agreement and undertaking to comply with the 
terms of paragraph (D) hereof, signed by a responsible 
officer of the corporation, evidenced by proper authority 
from the board of directors, and accompanied by a cer- 
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tificate showing service of copies thereof upon all pur- 
chasers under the rate schedule involved, as follows: 


Agreement and Undertaking of to Comply 
with the Terms and Conditions of Paragraph (D) of 
Federal Power Commission’s Order Making Effective 
Proposed Rate Changes 


In conformity with the requirements of the order 
issued » in Docket No. G- ; hereby 
agrees and undertakes to comply with the terms and 
conditions of paragraph (D) of said order, and has 
caused this agreement and undertaking to be executed 
and sealed in its name by its officers, thereupon duly 
authorized in accordance with the terms of the resolu- 
tion of its board of directors, a certified copy of which 
is appended hereto this day of 


By 
~ Attest: 


Secretary 


Unless Respondent is advised to the contrary within 15 
days after the date of filing such agreement and under- 
taking, the agreement and undertaking shall be deemed to 
have been accepted. 


(F) If Respondent shall, in conformity with the terms 
and conditions of paragraph (D) of this order, make the 
refunds as may be required by order of the Commission, 
the undertaking shall be discharged; otherwise, it shall 
remain in full force and effect. 


(G) Neither the supplements hereby suspended nor the 
rate schedules sought to be altered thereby shall be changed 
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until the period of suspension has expired, unless other- 
wise ordered by the Commission. 


(H) Interested State commissions may participate as 
provided by Sections 1.8 and 1.37 (f) of the Commission’s 
Rules of Practice and Procedure [18 CFR 1.8 and 1.37 (f)]. 


By the Commission. 


* * * * * 
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Agreement and Undertaking of the Texas Company to Comply 
With the Terms and Conditions of Paragraph (B) of Fed- 
eral Power Commission’s Order Making Effective Pro- 
posed Rate Changes 


In conformity with the requirements of the Order issued 
July 30, 1958, in Docket No. G-15546, The Texas Company 
hereby agrees and undertakes to comply with the terms and 
conditions of Paragraph (B) of said Order, and has caused 


this Agreement and Undertaking to be executed and sealed 
in its name by its officers, thereupon duly authorized in 
accordance with the terms of the Resolution of its Board 
of Directors, a certified copy of which is appended hereto 
this 13th day of August 1958. 


Tue Texas Company 


By:C. B. Barrerr 
Senior Vice President 
Attest: 
E. E. Grier 
Assistant Secretary 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket Nos. G-15546, et al. 
In the Matter of 


Texaco Inc., ET AL 


Petition of Texaco Inc. for Declaratory Order to Remove Un- 
certainty Arising From Commission Order of Febuary 21, 
1961, Requiring Refunds and Terminating Proceedings 


Comes now Texaco Ine. (Texaco), pursuant to Section 
1.7 of the Commission’s Rules of Practice and Procedure 
to petition the Commission for declaratory instruction to 
remove uncertainty arising from its order of February 21, 
1961 requiring refunds and terminating proceedings, which 
order was issued in the above referenced matters. In 
support of its request for such declaratory order Texaco 
states as follows: 


L 


Texaco does not by this request for declaratory in- 
struction in any way seek to avoid the responsibilities and 
obligations which it voluntarily assumed by submission of 
its corporate undertaking, filed with the Commission pur- 
suant to the provisions of the Commission’s Order No. 
206 and subsequent orders dealing with the matter of 
“The State of Louisiana Gas Gathering Tax (Act No. 8, 
Louisiana Law of 1958, amending Title 47 of the Louisiana 
Revised Statutes of 
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1950) [H. B. No. 303].’’ Texaco’s undertaking in these 
matters constituted its obligation, voluntarily assumed, to 
comply with such orders as were eventually issued by the 
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Commission in these matters, and Texaco seeks now but to 
have clarified the intention embodied in the Order of the 
Commission issued February 21, 1961. 


I. 


By order issued March 2, 1961 in Northern Natural Gas 
Company, Docket Nos. G-2217 and G-2505, the Commis- 
sion noted (p. 2, mimeo copy) that orders issued by it 
requiring refunds under certain circumstances do not re- 
quire the institution of suit for recovery of monies. 
Texaco did not institute suit to challenge Act No. 8, 
Louisiana Law of 1958, amending Title 47 of the Louisiana 
Statutes and, pursuant to applicable State law, Texaco has 
not received refund of any of the tax paid to the State of 
Louisiana represented by the funds tabulated in its Docket 
Nos. G-15546, G-15547, and G-15548. Since it has received 
no refunds from the State of Louisiana, Texaco obviously 


has not received any interest either. 


Til. 


It was the stated position of the Commission, as set 
forth in a letter by the Chairman to the Collector of 
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Revenue of the State of Louisiana, which letter was written 
in response to the Collector’s letter of September 23, 1958, 
that the purpose of the Commission’s orders suspending the 
tax reimbursement and imposing refund obligations upon 
producers was to avoid ‘‘unjust enrichment’’ or a ‘‘wind- 
fall’’ to the producers in the event the tax was subsequently 
declared illegal ‘‘and refund of payments thereunder are 
made to producers.’’ While the tax has now been declared 
invalid, Texaco has not received refund of any amounts 
collected under the above mentioned dockets, money which 
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it paid over to the State of Louisiana. Therefore, Texaco 
has not realized any ‘‘windfall.’’ 


IV. 


Hence, Texaco requests that the Commission clarify 
its order of February 21, 1961 and state definitely if it is 
the intention of the Commission that said order requires 
Texaco to refund amounts tabulated in its Docket Nos. 
G-15546, G-15547, and G-15548, despite the fact that Texaco 
has not received reimbursement of these funds from the 
State of Louisiana. Texaco further requests clarification 
by the Commission of whether it must, should it be in- 
structed to make such refunds of amounts not refunded to 
it, make such refund with two per cent interest although 
it has received no interest from the State of Louisiana. 


8567 
Vv. 


If in clarification of its order of February 21, 1961 the 
Commission shall find that Texaco is to take some further 
action pursuant to that order, then Texaco requests that it 
be granted a period of 90 days from and after the Com- 
mission’s order in response to this petition in which to take 
such action. 


WuenreroreE, Texaco Inc. petitions the Federal Power 
Commission to clarify its order of February 21, 1961, 


(a) By instructing Texaco Inc. whether, although it has 
not received reimbursement in the form of principal or 
interest of such amounts as are tabulated in Texaco Docket 
Nos. G-15546, G-15547, and G-15548, it is required to pay 
to its purchasers amounts equal to those tabulated in such 
dockets, and whether it is required to make an additional 
payment equal to two per cent of such amounts. 


521 


(8567) 


(b) Should such action be required in response to said 
order, Texaco requests it be granted a period of 90 days 
from and after the Commission’s order in response to this 
petition in which to take such action. 


* * * * ° * * 
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Stare or Texas } ss 
County or Harris ‘ 

Alfred C. DeCrane, Jr., being duly sworn according to 
law, deposes and says that he is an Attorney for Texaco 
Inc.; that he is duly authorized to make this affidavit; that 
he has read the foregoing; that he is familiar with the 
facts set forth therein; and that such facts are true and 
correct to the best of his knowledge and belief. 


Signed: Aurrep C. DeCranz, Jr. 
Alfred C. DeCrane, Jr. 


Sworn to and subscribed before me this day of Mar. 
17, 1961. 


Craza WiLLine 
Notary Public in and for 
Harris County, Texas. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket Nos. G-15546 e¢ al. 
(including) 
G-15547 
G-15548 


In the Matters of Texaco Inc. ET Au. 
(including) 
Texaco Inc. 


Statement of Position of Texaco Inc. in Compliance With 
Commission Order of August 30, 1961 


Pursuant to the provisions of Paragraph (D) of Commis- 
sion Order dated August 30, 1961 in the above entitled 
proceedings Texaco Inc., hereinafter called ‘‘Texaco’’, 
files this statement of position on the issue of whether 
Texaco should be required to refund amounts paid during 
the period from August 2, 1958 to December 1, 1958 to the 
State of Louisiana under the now invalid Section 678, Title 
47, Louisiana Revised Statutes (1950) notwithstanding the 
fact that Texaco has not received and will not receive any 
refund of the amounts it paid to the State of Louisiana. 


I. 


Texaco adopts by reference the statements in its ‘‘Peti- 
tion for Declaratory Order to Remove Uncertainty from 
Commission Order of February 21, 1961”’ filed on March 17, 
1961 in the above captioned proceedings and upon which 
the Commission granted rehearing of its order of February 
21, 1961 as to Texaco. 


I. 


Texaco’s purpose in filing this statement is twofold. 
First, Texaco will comply with such reasonable orders as 
the 
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Commission may issue in these matters. Second, Texaco 
does not raise any technical objections to the proceeding 
and seeks to tell its side of the story. However, Texaco 
requests not only a fair determination, but a determination 
in which no party is unjustly enriched or receives a 
‘+windfall.”’ 


II. 


Texaco was not given a ‘‘windfall’’ by the Commission 
order of May 29, 1961 because it has neither received nor 
will it receive a refund of the one (1) cent per Mef gather- 
ing tax it paid to the State of Louisiana under Section 
678, Title 47, Louisiana Revised Statutes (1950) from 
August 2, 1958 to December 1, 1958. It is clear that Texaco 
did not gain under the order of May 29, 1961, but Texaco 
will suffer a substantial loss if the Commission orders it 


to refund the tax money it paid to the State of Louisiana. 


IV. 


It is submitted that fairness requires the Commission to 
follow its previous course, that is, to require refunds to 
the purchasers only where such refunds are received from 
the State of Louisiana. The only ground advanced by the 
interveners for requiring Texaco to take a loss is their 
claim that the 1958 Louisiana Gas Gathering Tax should 
have been paid under protest. From this premise they 
argue that Texaco should be required to make refunds 
because it failed to pay the tax under protest. This is 
oversimplification. Political and economic reality dictated 
the action taken by Texaco and most of the producers. 
The Commission was made aware of these factors as early 
as September, 1958 after it 
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issued Order No. 206 and it must be assumed that the order 
of May 29, 1961 was based in part on them. Furthermore, 
under Louisiana law Texaco would have been required to 
file an action testing the validity of the tax, if it had paid 
under protest.1 Certainly it was within Texaco’s disere- 
tion to determine whether it should litigate. Texaco should 
not be penalized for its decision not to litigate. 


Although Texaco does not contend now that it relied 
on the letter of October 2, 1958 from the then Chairman 
Kuykendall to the Collector of Revenue, State of Louisiana, 
it is evident from that letter that the purpose of Order 
206 was to prevent any unjust enrichment. It states: 


‘On the other hand, if litigation is instituted and the 
tax statutes declared unconstitutional—and refunds 
to the taxpayer result therefrom, the Commission has 
the fullest opportunity available to it under the Natural 
Gas Act to require refunds from sellers to purchasers, 
under filed rate schedules, of appropriate amounts of 
any refunds received by the producers.”’ 


Another letter dated October 28, 1958 signed by Chairman 
Kuykendall with the approval of the Commission re- 
affirmed the Commission’s position on the purpose of 
Order No. 206. 

Texaco submits that the order of May 29, 1961 clearly 
implements the Commission’s manifest purpose and should 
be reaffirmed. 

V. 


Although scope of the Commission’s order of August 30, 
1961 reopening the proceedings is necessarily broad, Texaco 


1Section 1576, Title 47, Louisiana Revised Statutes (1950); Bagneris v. 
New Orleans, 130 So, 2d 421, 423-424 (1961). 
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assumes it pertains to the refund issue as to the 1958 
Louisiana Gas Gathering Tax, Section 678, Title 47, 
Louisiana Revised Statutes (1950) only and that there is 
no question as to refunds of the 1954 Louisiana Gas 
Gathering Tax, Section 671, Title 47, Louisiana Revised 
Statutes (1950) for the same period. The order of 
February 21, 1961 as modified by the order of May 29, 
1961 concerns only the 1958 Louisiana Gas Gathering Tax, 
Section 678, supra. It is improper for the interveners to 
raise the question of a refund of the 1954 Louisiana Gas 
Gathering Tax, Section 671, supra, in these reopened pro- 
ceedings because the price increases resulting from this tax 
were not suspended and were put into effect without 
protest. 


VI. 


Since Texaco did not receive a refund of the one (1) 
eent per Mef tax paid to the State of Louisiana under Sec- 
tion 678, supra, it did not receive any interest from the 
State of Louisiana on the amounts it paid. Should the 
Commission determine that Texaco must refund the 
amounts it paid to the State of Louisiana to Texaco’s 
purchaser, the order should not require payment of any 
interest that Texaco would have received if it had received 
a refund from the State of Louisiana. Any interest require- 
ment on money which Texaco paid directly to the State of 
Louisiana and from which it received no benefit would 
further penalize Texaco. 


VII. 


Texaco does not have evidence to present in these re- 
opened proceedings. 
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WHererorE, Texaco Inc. petitions the Federal Power 
Commission to reaffirm its order of May 29, 1961, insofar 
as it requires Texaco Inc. to refund to its purchasers only 
the amounts it received in refunds from the State of 
Louisiana. 


Respectfully submitted: 


Texaco Inc. 


Pau F. ScuricHer 
135 East 42nd Street 
New York 17, New York 


Aurrep C. DeCrang, JR. 

James J. Fuoop, Jr. 
P. O. Box 2332 
Houston 1, Texas 


Frank H. Srrickuer 
815 15th Street, N. W. 
Washington, D. C. 


By Signed: James J. Fuoop, Jr. 
James J. Flood, Jr. 


Attorneys for Texaco Inc. 


Houston, Texas 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matters of 


Docket Nos. 
G-15546, G-15547, G-15548, G-15680, G-15739 


Texaco Inc. 
Texaco Inc. (formerly Texaco Seaboard Inc.) 


Application for Rehearing and Petition for Reconsideration of 
Commission Order of March 5, 1962 


Comes now Texaco Inc. (Texaco), pursuant to Section 
1.34 of this Commission’s Rules of Practice and Procedure, 
to file this, its Application for Rehearing and Petition for 
Reconsideration of the Commission’s order of March 5, 
1962, issued in the above-designated dockets and other 
unconsolidated dockets. 


I. 


As grounds for this application and petition, Texaco 
submits the following specifications of error: 


A. The Commission’s order of March 5, 1962 exceeds 
the authority and power of the Commission granted under 
Section 19 of the Natural Gas Act in that the Commission’s 
order of May 29, 1961 was a final order, clearly not sub- 
ject to change, in all of the above dockets except Docket No. 
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G-15680. 

B. The Commission in its order of March 5, 1962 arbi- 
trarily construes Order No. 206 contrary to its meaning 
and intent. 

C. The Commission has abused its discretion for while 
purporting to apply equitable principles it did not have 
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sufficient supporting facts upon which to base an equitable 
determination. 


II. 


The order of March 5, 1962 is bottomed upon this Com- 
mission’s interpretations of its powers under Sections 
19(a) and 19(b) of the Natural Gas Act. The powers 
of the Commission under that statute in relation to the 
referenced dockets are limited at best to action in Docket 
No. G-15680.1. However, the fact that the record had not 
yet been filed with the Court of Appeals for the District 
of Columbia in Transcontinental Gas Pipe Line Corp. v. 
FPC, Nos. 16510, 16538, (proceedings which involved Doc- 
ket No. G-15680) did not give 
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the Commission any basis to assert authority over the 
other referenced dockets, none of which have ever been 
formally consolidated with the dockets before the Court 
of Appeals and which relate to different sales to different 
purchasers. Therefore, the order of May 29, 1961 was 
clearly ‘‘final’’ as to all other Texaco dockets and the 
Commission was without authority or power under the 
Act to reopen or modify any matters which had not been, 
or were not brought before a court upon petitions for re- 
view. 


The interpretation placed upon Section 1.34(c) of the 
Rules by the Commission is not supported by Order No. 
175, 13 F.P.C. 1281. The Section was issued without notice 
and hearing and only the plain language of Section 1.34(c) 
can be considered. Under the interpretation of the Rule 


1 While Texaco concedes that the Commission may have had the naked 
‘“power’’ to act as it did in issuing further orders in Docket No. G-15680, 
for the reasons discussed in the following sections of this application the 
action of March 5, 1962 should be reversed in that Docket also. 
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advanced in the March 5, 1962 order, an order of the Com- 
mission would never be final, and the Commission would 
be free to change or alter an order under which a party 
had commenced action in good faith. But the Commis- 
sion may not so act. Willmut Gas & Oil Co. v. FPC, 294 
F, 2d 245 (1961), cert. denied U.S. (1962); Sunray 
Mid-Continent Oil Co. v. FPC, 270 F. 2d 404 (1959). 
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TI. 
When the Commission issued Order No. 206, 20 F.P.C. 


28, it expressed its official intention as follows (20 F-.P.C. 
29): 


“Tn view of this fact, [Litigation testing the Louisi- 
ana Gas Gathering Tax] and to assure appropriate 
refund, in the event said Act No. 8 of 1958 should be 


declared unconstitutional by final judicial decision, of 
payments made pursuant to rate schedule changes 
proposed as a result of such legislation, the Commis- 
sion proposed to suspend for one day beyond the date 
they would otherwise become effective any such rate 
schedule changes.’’? [Emphasis added] 


It is evident that the Commission did not intend to re- 
quire absolute refunds whether or not refunds were re- 
ceived from the State of Louisiana as the use of ‘‘appro- 
priate’’ as a modifier demonstrates. While this usage with- 
out more might be ambiguous, the Commission’s manifest 
intent not to require refunds where refunds have not been 
received from the State of Louisiana was expressed in its 
official letters of October 2 and October 28, 1958 to the 
Collector of Revenue, State of Louisiana. The order of 
May 29, 1961 recognized and implemented this intention. 
Had the Commission intended absolute refunds, as required 
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by its March 5th order, it would have been simple to use 
to use the word ‘‘refund”’ in Order No. 206 without modi- 
fication and manifest this intent in the letters 
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of October 2 and October 28, 1958. As the Commission 
says in its March 5th order (mimeo, p. 6), ‘‘A contingency 
carefully written into the second sentence cannot reason- 
ably be deemed implicit in the first, from which it was 
omitted.’’? The ‘‘carefully written’? language ‘‘appropri- 
ate fund’’ and the statements in the October official corre- 
spondence show that refunds were ‘‘contingent solely’’ 
on the receipt of refunds from the State. Consequently, 
the Commission in its March 5th order has acted contrary 
to the intention of Order No. 206 and such action is arbi- 
trary and capricious. 


The Commission recognizes that its arbitrary action 
in the March 5th order cannot be reconciled with the 
October letters and therefore categorizes them as ‘‘collat- 
eral correspondence’’ expressing ‘‘subjective intent’’ 
(mimeo, p. 7). 


This reasoning gives rise to grave concern because it 
makes many official Commission statements, whether in 
press releases or otherwise, subject to serious question, 
and because it is inconsistent with other recent Commis- 
sion action. The Commission in its press release accom- 
panying its December 13, 1961 show cause order in Humble 
Oil & Refining Company, Docket No. C162-627, specifically 
authorized a quoted statement which limited and explained 
the scope of 
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its order. 


Furthermore, if official public pronouncements have 
validity, they cannot be disregarded arbitrarily as ‘‘sub- 
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jective intention’’ or ‘‘collateral correspondence.’’ Cer- 
tainly, these official statements have validity for the Com- 
mission as a public administrative agency has a duty to 
make valid public pronouncements and once having made 
them, a duty not to arbitrarily disregard them. 


Iv. 


The conclusions of the order of March 5, 1962 are 
stated to flow from a ‘‘consideration of the competing 
equities”? (mimeo, p. 9). Texaco contends that the Com- 
mission did not have before it at the time it issued the 
March 5 order sufficient information to permit a considera- 
tion of ‘‘the equities.’’ Texaco further contends that the 
attempt of the Commission to consider ‘‘equities’’ in this 
factual vacuum constitutes an abuse of discretion which 
must be rectified. 


At the time it issued the March 5 order the Commission 
did know that Texaco had paid the 1958 gathering tax 
(only a portion of which was reimbursed to Texaco under 
its contracts) to the State of Louisiana, and that no refund 
of these amounts would be received by Texaco. The Com- 
mission also 
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knew that at least one of those parties to whom Texaco was 
ordered to make refunds had contended that refunded 
amounts will not be passed through to the individual nat- 
ural-gas consumer.? But the Commission had no other in- 
formation before it to indicate that refunds ordered of 


2See ‘‘ Answer of Intervenor Transcontinental Gas Pipe Line Corporation 
to Joint and Several Application for Rehearing, etc.’’ filed April 7, 1961 in 
Docket Nos. G-15546, et al. 
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Texaco will not be ‘‘windfall’’ profits to some party be- 
tween Texaco and the ultimate natural-gas consumer.* 


An order requiring that Texaco take from its corporate 
treasury amounts similar to those previously paid to and 
retained by the State of Louisiana, and pay these amounts 
to others when there is no factual assurance that these 
amounts will be treated as other than windfall profits by 
such party 4 
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is a clear abuse of discretion in addition to being dia- 
metrically opposed to the stated purpose of the Commission 
in issuing Order No. 206.‘ 


Texaco has no windfall. It has difficulty understanding 
the equities which require it to provide a possible wind- 
fall for others. 


Wuenerors, for all of the foregoing reasons, Texaco Inc. 


requests that: 


(1) The order of March 5, 1962 in the above-referenced 
dockets be rescinded, and that the Commission’s 
earlier order of May 29, 1961 be reinstated; or 


3As an example of how ‘‘refunds’’ are viewed in some circles, see the 
January 19, 1962 stock appraisal of American Natural Gas Company issued 
by Merrill, Lynch, Pierce, Fenner & Smith, Incorporated which states: 


“(In several instances the company ia paying higher rates to suppliers 
that aro subject to possible refund. One supplier has alreay (sic.) been 
ordered to file a schedule of refunds but the order is being stayed while 
the case is pending before the U. S. Court of Appeals. A large part 
of any refunds received would be retained by the company and would 
not have to be passed on to its consumers.’’ 


4 Tho letter of October 28, 1958 sent by the FPC Chairman to the Louisiana 
officials, which was approved by the full Commission, stated that the purpose 
of Order No. 206 was ‘‘... to assure... that natural-gas companies . . - 
should not have an opportunity for unjust enrichment—a windfall—in the 
event the tax statute is held to be unconstitutional and refunds of payments 
thereunder arc made.. .’” 
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(2) In the alternative, and only in the alternative, that 
no refunds be required of those producers who have 
not and will not receive refunds from the State of 
Louisiana until it 
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has been established on this record that all such 
amounts will actually be passed along so as to be 
received by the individual consumers of natural gas. 
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Resolution Adopted by the Board of Directors of Texaco Inc. 
August 13, 1958 


Resotvep, that in any case where the Federal Power 
Commission has issued or shall issue an order permitting 
the collection by the Company of an increase, previously 
suspended by the Commission, in a rate at which the Com- 
pany is making sales of natural gas over which the Com- 
mission claims jurisdiction under the Natural Gas Act, 
which order is conditioned upon the Company’s filing its 
written agreement undertaking, among other things, to 
refund any portion of the increased rate which may be 
finally found by the Commission to be not justified, to- 
gether with interest, the Company may enter into and 
file with the Commission an agreement which will satisfy 
the condition expressed in the order; and that the Chair- 
man of the Board, the President and the Vice Presidents 
of the Company are severally authorized to sign, and the 
Secretary and the Assistant Secretaries thereof are sev- 
erally authorized to assist and affix the Company’s seal 
to, any such agreement, and to do such acts as may be 
necessary or proper to perform the Company’s obligations 
thereunder and to carry out the purposes of this resolution. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket No. G-15548 
In the Matters of 
Tur Texas COMPANY 
Petition of United Fuel Gas Company for Leave to Intervene 


United Fuel Gas Company (hereinafter referred to as 
‘‘Petitioner’’) is a natural gas company within the mean- 
ing of the Natural Gas Act and is a public utility corpo- 
ration organized and existing under the laws of the State 
of West Virginia. 


Correspondence and communications with respect to 
this petition should be addressed to: 


R. K. Talbott, Secretary 

United Fuel Gas Company 

Post Office Box 1273 

Charleston, West Virginia 
and 

Herbert W. Bryan, Attorney 

United Fuel Gas Company 

Post Office Box 1273 

Charleston, West Virginia 
and 

Tilford A. Jones, Attorney 

Columbia Gas System Service Corporation 

120 East 41st Street 

New York 17, New York 
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Petitioner represents that it has an interest in the above- 
entitled proceedings now pending before this Commission 
and hereby requests that it be granted leave to intervene. 


535 


(9323) 


In support of this request, Petitioner respectfully repre- 
sents that: 


(1) It is a subsidiary of The Columbia Gas System, Inc., 
and is the principal supplier of gas for the operating com- 
panies of that System, and has been for many years en- 
gaged in the production, purchase and transmission of nat- 
ural gas for ultimate distribution and sale, at wholesale 
and/or retail, in the States of Kentucky, West Virginia, 
Virginia, Ohio, Pennsylvania, Maryland, New York and the 
District of Columbia. 


(2) It has purchased and is now purchasing large vol- 
umes of gas from The Texas Company under the latter’s 
FPC Gas Rate Schedule No. 4 and Supplement No. 4 
thereof, and FPC Gas Rate Schedule No. 5 and Supplement 
No. 4 thereof, which were suspended in this proceeding. 


(3) It has a direct and substantial interest in these 
proceedings, which interest is not otherwise adequately 
represented and should be represented through its own 
counsel. 


(4) It should be permitted to intervene and protect 
its interests, and those of its customers, upon any issues 
of law or fact that may be raised in the proceedings. 
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Wuenrerore, Petitioner respectfully prays that it be per- 
mitted, by order of this Commission, to intervene in and 
be admitted as a party to these proceedings, with the right 
to participate in all hearings and be fully heard upon all 
issues presented. 

Dated this 18th day of August, 1958. 

Unrrep Fue, Gas Company 


By /s/ C. H. Workman 
Vice President 
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State or West Vircinia 
County or Kanawza_ § 


ss. 


On this 18th day of August, 1958, personally appeared 
before me, a Notary Public in and for the aforesaid State 
and County, C. H. Workman, who did depose and say 
that he is Vice President of United Fuel Gas Company; 
that he has read the foregoing petition; and that the 
facts stated therein are true and correct, to the best of his 
knowledge and belief. 


/s/ Louise P. Hii 
Notary Public 


My commission expires February 24, 1959. 
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ArricLe X 
Price 


2. Buyer shall reimburse Seller for its payment of the 
gas gathering tax, at the rate presently established by the 
laws of the State of Louisiana and agrees that if at any 
time during the term of this agreement any new or addi- 
tional occupation, production, severance, gathering, com- 
pression, or sales tax or taxes of similar nature or equiv- 
alent in effect, in excess of the rate prevailing as of the 
date hereof, shall be validly imposed by any lawful au- 
thority on the gas delivered to Buyer pursuant to this 
agreement, or on the production, severance, gathering, or 
sale thereof, so that Seller shall be required to pay such 
increase either directly or through reimbursing other, 
Buyer shall, subject to the conditions hereinafter set 
forth, pay to Seller three-fourths (34ths) of any such in- 
crease in taxes or three-forths (34ths) of such net taxes, 
provided, however, that in computing such increases in 
taxes there shall not be included increases in income taxes, 

\ 


\ 
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capital stock taxes, franchise taxes, general property taxes, 
or such other taxes of like nature as may hereafter be 
imposed. In case any such adjustment in taxes is to be 
made, Seller shall notify Buyer immediately and shall 
within ninety (90) days prepare and submit to Buyer a 
statement setting forth the amount of such new or excess 
taxes that it has paid, and within thirty (30) days after sub- 
mission of such statement an adjustment between parties 
hereto shall be made by Buyer reimbursing Seller to the 
extent of three-fourths (34ths) of such new or excess taxes 
as herein defined which seller shall have so paid. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; 
William R. Connole, and Arthur Kline. 


Docket No. G-15680 


In the Matter of 
Texaco Seapoarp, Inc. 


Order for Hearing, Suspending Proposed Change in Rate, and 
Allowing Increased Rate to Become Effective 


(Issued July 31, 1958) 


Texaco Seaboard, Inc. (Respondent), on June 30, 1958, 
tendered for filing a proposed change in its presently ef- 
fective rate schedule for sales of natural gas subject to the 
jurisdiction of the Commission. The proposed change, 
which constitutes an increased rate and charge, is contained 
in the following designated filing: 
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Description: Notice of Change, undated 
Purchaser: Transcontinental Gas Pipe Line Corporation 


Rate Schedule Designation: Supplement No. 1 to Respond- 
ent’s FPC Gas Rate Schedule No. 16 


Effective Date:' August 1, 1958 
9549 


The increased rate and charge so proposed is intended 
to reflect (in whole or in part) the additional ‘‘excise, 
license, or privilege tax’’ of one cent per Mef levied by the 
State of Louisiana pursuant to Act No. S of 1958 (House 
Bill No. 303), as approved on June 16, 1958, amending Title 
47 of the Louisiana Revised Statutes of 1950. The Commis- 
sion is advised that litigation is being instituted to challenge 
the constitutionality of the said Act No. 8 of 1958. In con- 
sideration of this fact, and in order to assure appropriate 
refund in the event said Act No. 8 of 1958 should be de- 
clared unconstitutional or otherwise held invalid by final 
judicial decision, it is deemed advisable to suspend the said. 
proposed increased rate and charge until August 2, 1958, 
and thereafter to permit it to become effective as of that 
date; provided, that within 20 days from the date of this 
order Respondent shall file with the Secretary of the Com- 
mission an appropriate undertaking to assure such refund 
as may be ordered. 


The Commission finds: 


(1) It is necessary and proper in the public interest and 
to aid in the enforcement of the provisions of the Natural 
Gas Act that the Commission enter upon a hearing con- 
cerning the lawfulness of the said proposed change, and 
that the above-designated supplement be suspended and 
the use thereof deferred as hereinafter ordered. 


1The stated effective date is the date proposed by Respondent. 
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(2) It is necessary and proper in the public interest in 
carrying out the provisions of the Natural Gas Act that 
Respondent’s proposed increased rate be made effective as 
hereinafter provided and that Respondent be required to 
file an undertaking as hereinafter ordered and conditioned. 


The Commission orders: 


(A) Pursuant to the authority of the Natural Gas Act, 
particularly Sections 4 and 15 thereof, the Commission’s 
Rules of Practice and Procedure, and the Regulations under 
the Natural Gas Act [18 CFR, Chapter I], a public hear- 
ing be held upon a date to be fixed by notice from the 
Secretary concerning the lawfulness of the proposed in- 
creased rate and charge contained in the above-designated 
supplement to Respondent’s FPC Gas Rate Schedule. 


(B) Pending such hearing and decision thereon, said 
supplement be and it hereby is suspended and the use 


thereof deferred until August 2, 1958, and until such fur- 
ther time as it is made effective in the manner hereinafter 
prescribed. 


(C) The rate, charge, and classification set forth in the 
above-designated supplement to Respondent’s FPC Gas 
Rate Schedule shall be effective as of August 2, 1958: 
Provided, however, That within 20 days from the date of 
this order, Respondent shall execute and file with the 
Secretary of the Commission the agreement and undertak- 
ing described in paragraph (E) below. 


(D) Respondent shall refund at such times and in such 
amounts to the persons entitled thereto, and in such manner 
as may be required: by final order of the Commission, the 
difference between the presently effective rate and charge 
and the proposed increased rate and charge hereby allowed 
to become effective in the event the additional tax of one 
cent per Mef levied by the State of Louisiana is for any 
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reason held to be invalid. Should such additional tax 
eventually be held invalid and the State of Louisiana makes 
refund, with interest, of the tax monies collected pursuant 
to the said Act No. 8 of 1958, then, and in that event, a 
proportionate part of the interest so received by the Re- 
spondent herein shall be passed on and paid to the persons 
entitled thereto at such times and in such amounts, and 
in such manner as may be required by final order of the 
Commission. Respondent shall bear all costs of any such 
refunding; shall keep accurate accounts in detail of all 
amounts received by reason of the increased rate or charge 
allowed by this order to become effective, for each billing 
period, specifying by whom and in whose behalf such 
amounts were paid; and shall report (original and four 
copies), in writing and under oath, to the Commission 
quartely, or monthly if Respondent so elects, for each bill- 
ing period, and for each purchaser, the billing determinants 
of natural gas sales to such purchasers and the revenues 


resulting therefrom, as computed under the rate in effect 
iramediately prior to the date upon which the increased rate 
allowed by this order becomes effective, and under the rate 
allowed by this order to become effective, together with 
the differences in the revenues so computed. 
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(E) As acondition of this order, within 20 days from the 
date of issuance thereof, Respondent shall execute and file 
in triplicate with the Secretary of this Commission its 
written agreement and undertaking to comply with the 
terms of paragraph (D) hereof, signed by a responsible 
officer of the corporation, evidenced by proper authority 
from the board of directors, and accompanied by a certifi- 
cate showing service of copies thereof upon all purchasers 
under the rate schedule involved, as follows: 
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Agreement and Undertaking of 

to Comply with the Terms and Conditions of Para- 
graph (D) of Federal Power Commission’s Order 
Making Effective Proposed Rate Changes 


In conformity with the requirements of the order 
issued ' in Docket No. G- . 
hereby agrees and undertakes to comply with the terms 
and conditions of paragraph (D) of said order, and 
has caused this agreement and undertaking to be ex- 
ecuted and sealed in its name by its officers, thereupon 
duly authorized in accordance with the terms of the 
resolution of its board of directors, a certified copy of 
which is appended hereto this 


Attest: 


Secretary 


Unless Respondent is advised to the contrary within 15 days 
after the date of filing such agreement and undertaking, 
the agreement and undertaking shall be deemed to have 
been accepted. 


(F) If Respondent shall, in conformity with the terms 
and conditions of paragraph (D) of this order, make the 
refunds as may be required by order of the Commission, 
the undertaking shall be discharged; otherwise, it shall 
remain in full force and effect. 


(G) Neither the supplements hereby suspended nor the 
rate schedules sought to be altered thereby shall be changed 
until the period of suspension has expired, unless otherwise 
ordered by the Commission. 
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(H) Interested State commissions may participate as 
provided by Sections 1.8 and 1.37 (f) of the Commission’s 
Rules of Practice and Procedure [18 CFR 1.8 and 1.37 (f)]. 


By the Commission. 


J. H. GutTRwe 
Joseph H. Gutride, 
Secretary 


——— 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
In the Matters of 
Docket Nos. G-15546, et al. 
(including) 
Docket Nos. G-15680, G-15739 
Tpxaco Inc., et al. 
(including) 
Texaco SeasoarD Inc. 
Petition of Texaco Seaboard Inc. for Declaratory Order to Re- 
move Uncertainty Arising From Commission Order of Feb- 


ruary 21, 1961, Requiring Refunds and Terminating Pro- 
ceedings 


Comes now Texaco Seaboard Inc. (Seaboard), to adopt 
the petition for a declaratory order filed in these matters 
by Texaco Inc., and in support thereof states as follows: 


IL. 


Seaboard, in relation to its Docket Nos. G-15680 and 
G-15739, is in a position similar to that of Texaco Inc. in 
that Seaboard did not institute suit to challenge the Louisi- 
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ana Gathering Tax of 1958 and has received neither refund 
of principal nor interest from the State. 


IL. 


Seaboard reaffirms its willingness to comply with such 
orders as the Commission may issue in these matters, and 
requests that if it be the intention that further action is 
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required of Seaboard under the order of February 21, 1961, 
Seaboard requests that it be granted a period of 90 days 
from and after the order of the Commission in response 
to this petition to take such action. 


Respectfully submitted, 


Texaco SeanoarD Inc. 
Pav F. ScHiicHer 
135 East 42nd Street 
New York 17, New York 


Aurrep C. DeCranz, JR. 
P. O. Box 2332 
Houston 1, Texas 


Frank H. SrrickLer 
815 - 15th Street, N.W. 
Washington 5, D. C. 


By Aurrep C. DeCranz, Jr. 
Attorneys for Texaco Seaboard Inc. 


Houston, Texas 
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Srate or TExas 
4 s. 
County or Hanris 


Alfred C. DeCrane, Jr., being duly sworn according to 
law, deposes and says that he is an Attorney for Texaco 
Seaboard Inc.; that he is duly authorized to make this 
affidavit; that he has read the foregoing; that he is familiar 
with the facts set forth therein; and that such facts are 
true and correct to the best of his knowledge and belief. 


Signed Aurrep C, DECRaANE, JR. 
Alfred C. DeCrane, Jr. 


Sworn to and subscribed before me this 17th day of 
March, 1961. 


Cuara WILLING, 
Notary Public in and for 
Harris County, Texas 


| 
BRIEF FOR INTERVENOR 
UNITED FUEL GAS COMPANY 


In THE | 


United States Court of Appeals 
For THE District OF CotumBIA Circuit 


Nos. 16,787 
16,929 | 
16,978 


Se ee ee | 
PAN AMERICAN PETROLEUM |CORPORATION, 
Petitioner. 


o 
Ce i 


FEDERAL POWER COMMISSION, 
Respondent, 


UNITED FUEL GAS COMPANY. 


Tntervenor. 


— =F 


ON PETITION TO REVIEW AND SET ASIDE 
ORDERS OF THE FEDERAL POWER COMMISSION 


Brooks E; SMITH 
Attorney 
120 East 41st Street 
New York 17, New York 
attorney for Intervenor 
Of Counsel: 
FREDERICK H, CLARK 
Murray ZWEBEN Pie iets ee 
120 East 41st Street UNIS p 
New York 17, New York he ust 
R. K. Tarzotr 
HERBERT W. Bryan 
Post Office Box 1273 
Charleston 25, West Virginia \— 
WiLiiaM C, Hart ae 
1625 Eye Street, N. W. | 
Washington 6, D. C. 


COUNTERSTATEMENT OF THE 
QUESTIONS PRESENTED 


In the opinion of Intervenor, United Fuel Gas Company, 
the following questions are presented: 


1. Does the Federal Power Commission have the 
authority under Section 19 of the Natural Gas Act to 
reopen a rate proceeding subsequent to the expiration 
of thirty days after the timely filing of an application 
for rehearing and within the ensuing sixty-day period 
within which a petition for judicial review could have 
been filed? 


2. Was the Commission’s order proper on the 
merits in requiring petitioner (a respondent below in 
Section 4(e) rate proceeding under the Natural Gas 
Act) to refund charges they collected from their 
customers as Louisiana gathering tax reimbursements 


when (i) the charges were made pursuant to orders 
which required refunds in the event the Louisiana 
gathering tax was held to be invalid. (ii) said tax was 
declared invalid, and (iii) said petitioners had not taken 
the necessary steps to qualify for a refund of such taxes 
from the State of Louisiana? 


3. Was petitioner afforded the “hearing” required by 
Section 4(e) of the Natural Gas Act where the Commis- 
sion reopened the proceeding and granted parties thereto 
opportunity to present (i) statements of position and re- 
plies thereto and (ii) any verified written evidence 
deemed necessary by the filing party, and thereafter, the 
Commission decided the controversy adverse to peti- 
tioners without a “trial type” hearing? 


Counterstatement of questions presented 
Counterstatement of the case 


Preliminary Statement Regarding Multiple Petitions 
FOr REVIEW ei ce ated auc ssn ore esdeeteutonssa anaenata.etecener® 


Intervenor’s Statement of the Case 


Summary of argument 


Argument : 


I. THE ComMISSION HAD THE AUTHORITY UN- 
DER SECTION 19 oF THE NATURAL Gas ACT 
to REOPEN AND RECONSIDER ITs May 29 
OrpER AFTER THE EXPIRATION OF THIRTY 
Days SUBSEQUENT TO THE FILING OF 
UnitTEp’s APPLICATION FOR REHEARING ....- 


. THE CoMMISSION’s ORDER OF Marcu 5, 1962 
Was A Proper DETERMINATION OF THE CON- 
TROVERSY 
A. Order No. 206 And The Individual Sus- 

pension Orders Stated In Clear And Un- 
ambiguous Language That Petitioners 
Would Be Required To Make Refunds If 
The Tax Was Subsequently Held Invalid 
Whether Or Not Refunds Were Received 
From The State Of Louisiana 

. The Commission’s Order Of May 29, 1961. 
Was Inconsistent With Its Other Formal 
Actions In The Proceeding 

. The Equities Support Refunds To United 
Whether Or Not Petitioners Received 
Refunds From The State Of Louisiana . . 

. The Precedents Support The Commission’s 
Procedures 


iii 


PAGE 


III. Peririoners Were AFFORDED THE OPppor- 
TUNITY OF AND Hap THE “HEARING” RE- 
QUIRED BY THE CONTROLLING STATUTES IN 
THE DETERMINATION OF THE IssuEs IN- 
VOLVED 
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COUNTERSTATEMENT OF THE CASE 


Preliminary Statement Regarding Multiple Petitions 
For Review 


On March 5, 1962, the Federal Power Commission 
(Commission) issued an order (in a series of orders) 
requiring certain producers of natural gas subject to the 
Commissioner’s jurisdiction to refund to certain of their 
customers that portion of their charges to such customers 
from August 2, 1958, to November 30, 1958, collected sub- 
ject to refund, representing reimbursement of invalid taxes 
paid to the State of Louisiana. Certain of these producers 
have petitioned Courts of Appeal for various Circuits for 
review of such order and certain precedent orders pursuant 
to Section 19(b) of the Natural Gas Act, 15 USC 717r(b). 

United Fuel Gas Company (United) is a customer of 
certain of the petitioners and has been granted leave to 
intervene in pertinent cases. The names of these petitioners 
which sell gas to United (referred to herein as ‘‘Peti- 
tioners’’) and certain basic information as to their petitions 
for review are as follows: 


FPC 
Court Docket Nos. Orders 
Case Affecting Appealed 
Petitioner Nos. Intervenor From 


“Pan American Petroleum 16787 G-15641 8/31/61 
Corporation (Pan G-15650 
American ) G-15780 
16929 3/ 5/62 
16978 3/ 5/62 
17118 G-15546 3/ 5/62 
G-15547 
G-15548 
-Sun Oil Company (Sun) 16794 G-15743 8/31/62 
16963 3/ 5/62 
17006 3/ 5/62 
Cities Service (Cities) 17117 G-15646 3/ 5/62 
ir G-15653 
im. Atlantic Refining Co. 17124 G-15719 3/ 5/62 
(Atlantic) 


"Union Oil Co. of Cali- 17055 G-15846 3/ 5/62 
fornia (Union) 

Phillips Petroleum Com- 7022 G-15721 3/ 5/62 
pany (Phillips) 
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These Petitioners are contesting the procedural and 
legal bases for the Commission's refund order of March 
5, 1962, as it applies to them, and thus seek to avoid, among 
other things, payment of the refunds United would receive 
under such order. United supports the Commission’s order 
being reviewed. 

In view of the similarity of the contentions of Petitioners 
and the general applicability of United’s answers thereto, 
United intends, as far as possible, to use this brief to meet 
the common arguments of each of the briefs filed or to be 
filed by said Petitioners. 


Intervenors Statement of the Case 


On June 16, 1958, Act No. 8 amending Title 47, 
Louisiana Revised Statutes 1950, Section 678, was ap- 
proved. It imposed an additional gas gathering tax of 
one cent (1¢) per thousand cubic feet (Mcf) on natural 
gas produced in Louisiana.’ This additional gathering 
tax went into effect on August 1, 1958, and was effective 
until it was suspended on December 1, 1958, by action of 
the Louisiana legislature. When the legislature suspended 
both the original and the additional gathering tax totaling 
2¢ per Mcf, it increased the existing 3/10’s of a cent 
severance tax to be a 2.3¢ per Mcf severance tax. 

The contracts of United with Petitioners had provisions 
requiring United to reimburse Petitioners for three-fourths 
of certain additional taxes, including gathering taxes. 
(R. 82, 83) Therefore, applied to the additional 1¢ gather- 
ing tax the reimbursement amounted to three-fourths of a 
cent per Mcf. However, the contracts also provided that 


1This tax was in addition to the 1¢ per Mcf gathering tax in 
effect since 1954 and the three-tenths of a cent per Mcf severance 
tax. See Sections 633 and 671, Title 47, 1950 Louisiana Revised 
Statutes. 
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they were ‘‘subject to all present and future valid orders, 
rules and regulations of any regulatory body having juris- 
diction so long as such orders, rules and regulations shall 
be in force and effect.” (R. 93)? 

Petitioners’ sales to United were subject to the Commis- 
sion’s jurisdiction. Accordingly, before Petitioners could 
charge and United could pay the additional three-fourths 
cent per Mcf, the producers had to comply with Section 4 
of the Natural Gas Act (the Act) and the Commission’s 
rate regulation thereunder. 

On July 11, 1958, the Commission anticipated the neces- 
sary rate filings by Petitioners and promulgated its Order 
No. 206, 20 FPC 28. Although the Commission could 
have permitted rate filings to be made and suspended for 
the statutory period of five months under Section 4(e) 
of the Act, it waived the thirty-day notice period and pro- 
vided for only a one-day suspension. Thus, the producers 
were able to begin collecting the partial tax reimbursement, 
subject to refund, at approximately the same time that their 
tax liability accrued.’ 

The Commission noted in its Order No. 206 that the 
gathering tax was being attacked in litigation and was sub- 
ject to being declared unconstitutional by judicial determina- 
tion. In this context, the Commission stated that it was pro- 
viding for a one-day suspension “to assure appropriate re- 
fund in the event said Act No. 8 of 1958 should be declared 
unconstitutional by final judicial decision, of payments made 


2This reference is to one of United’s contracts with Pan Ameri- 
can. This provision is typical of the provisions of United’s contracts 
with Petitioners with respect to such contracts’ being subject to 
regulatory orders, rules and regulations. 

3]t is interesting to note that if the Commission had suspended for 
the full five months instead of one day, the gathering tax would have 
been superseded by the severance tax before the rates to recover the 
additional gathering tax would have become effective as “legal” rates 
subject to refund. 
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pursuant to rate schedule changes proposed as a result of 
such legislation, ...” 

Petitioners took advantage of the one-day suspension 
provision which was effectuated by the Commission’s orders 
in pertinent dockets. (R. 151, 962 and 1144)* The rate 
increases were made effective subject to refund. Each of 
the orders required refunds of these increases to be made 
to the ratepayers: 


. in the event the additional tax of 1¢ per 
Mcf levied by the State of Louisiana is for any 
reason held to be invalid. . . .” 


These orders also provided that a proportionate part of any 
interest received by Petitioners from Louisiana on tax re- 
tunds would also have to be passed through to the rate- 
payers. (R. 151) 

United filed petitions to intervene in underlying dockets 
and intervention was granted by the Commission. (R. 703) 

By letters dated September 11, 1958 (R. 459), United 
gave notice to Petitioners and its other Louisiana suppliers 
that commencing with its July, 1958, purchases it would 
make payments to them ‘with the reservation that such re- 
imbursement payments will be refunded by you if the gath- 
ering tax is unconstitutional.” United advised the pro- 
ducers that they should pay the gathering tax under protest 
and file suit to preserve their right to reimbursement by the 
State of Louisiana, in order that “‘you will not be penalized 
in refunding to us the monies paid you under the tax reim- 
bursement provision of their said contracts.” 

Petitioners expressly refused to receive payment subject 
to the terms and conditions of United’s letter (R. 470), and 


*Unless otherwise noted, citations throughout are made to plead- 
ings and orders in the Pan American Petroleum Corporation pro- 
ceeding (FPC Docket Nos. G-15641, G-15650 and G-15780) before 
the Commission which are typical of similar pleadings and orders 
relative to the other Petitioners. 
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the latter agreed that its payments would not be so condi- 
tioned but would be made without prejudice to the rights of 
either party. (R. 473) 

On April 1, 1959, the Commission issued its Statement 
of Interpretation No. 59-1, 24 Fed. Reg. 2665. This state- 
ment required each producer to advise the FPC in writing 
regarding the gas gathering tax reimbursements received 
by it, and recited that the orders in each of the dockets filed 
by the producers contain provisions for refunds, in the event 
that the Louisiana gathering tax was held to be unconsti- 
tutional. 

Subsequently, in Bel Oil Corp. v. Fontenot, 238 La. 
1002, 117 So. 2d 571 (1959) and Southern Natural Gas 
Company v. Roland, 240 La. 471, 123 So. 2d 891 (1960), 
the Supreme Court of Louisiana held that the gas gathering 
tax violated the Louisiana constitution. 

Thereafter, on February 21, 1961, the Commission is- 
sued an order requiring Petitioners and the other producers 
to refund the additional gathering tax for which United 
reimbursed them, in part, whether or not the producer re- 
ceived a refund from the State of Louisiana. (R. 169) 
This order also terminated the proceedings. United believed 
that this order was proper. However, Petitioners did not 
and they filed applications for rehearing of this order, and 
by order issued April 14, 1961 (R. 392), the Commission 
granted rehearing. 

On May 29, 1961, (R. 424) the Commission issued its 
order upon such rehearing modifying the order of Febru- 
ary 21, 1961, in the following respects: 

1. It deleted its finding and order that the rate 


schedule supplements filed to recover the unconstitu- 
tional gathering tax increase be disallowed. 


2. It found it to be in the public interest and neces- 
sary to the effective administration of the Act. and 
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ordered, that Producers refund their charges under such 
supplements but only to the extent they had received 
refunds of their tax payments from the State of Lou- 
isiana. 


Thus, under this order refunds were required to be made to 
United by Petitioners and other producers only if they had 
received refunds from the State of Louisiana. 

United filed an application for rehearing (R. 453) of 
the May 29, 1961 Order on June 28, 1961. 

The Commission did not act upon United’s application 
for rehearing within thirty days, so that on July 28, 1961, 
United might have deemed its application denied and could 
have filed a petition for review within sixty days thereafter, 
pursuant to Section 19(b) of the Natual Gas Act. 

Before this sixty-day period had expired, the Commis- 
sion, by order issued August 30, 1961 (R. 475), reopened 
the proceedings. United did not file a petition for review 
even though it still had twenty-seven days to do so. Such a 
petition would have been subject to attack as premature in 
light of the fact that the Commission, subsequent to 
United's application for rehearing, had reopened the pro- 
ceedings to reconsider its order issued May 29, 1961. 

The August 30, 1961 order granted the opportunity to 
all the parties of filing (i) statements of position and 
replies to such statements, and (ii) verified written evi- 
dence if the parties thought that other evidence should be 
received. Petitioners (R. 522) and United (R. 539) filed 
sworn statements of position and replies thereto (R. 649 
and 677) which contained references to existing facts and 
documents as well as argument. The Commission viewed 
the issues raised in these proceedings as “primarily, if not 
exclusively, questions of law, not questions of fact.” 
(R. 478) However, any party deeming the submission of 
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evidence necessary was given the opportunity to tender it. 
(R. 478) 

On March 5, 1962, the Commission issued its order 
requiring refunds in certain proceedings and terminating all 
proceedings. (R. 702) Among the proceedings where 
refunds were required were Petitioners’ docketed cases in- 
volving sales to United. The order requires Petitioners to 
make refunds to United whether or not they received re- 
funds from the State of Louisiana. Thus, in effect, the Com- 
mission reinstated its order issued February 21, 1961, and 
modified its order issued May 29, 1961. 


Summary of Argument 


I 


United opposes Petitioners’ contentions that the Com- 
mission did not have authority (1) to reopen the proceedings 
by its order of August 30, 1961, and (2) thereafter to 
modify its order of May 29, 1961, which contentions were 
based on the ground that United did not file a petition for 
judicial review within sixty days after its application for 
rehearing of the order issued May 29, 1961, might have been 
deemed denied by United. 

The only order in the entire series of orders which ag- 
grieved United was the order of May 29, 1961. United filed 
a timely application for rehearing thereof on June 28, 1961. 
The Commission could have (but did not) act on said appli- 
cation for rehearing within the next thirty days. Therefore, 
United could have deemed its application denied on July 28, 
1961, and could have (but did not) file a petition for judicial 
review within the next sixty days after July 28, 1961, that is 
by September 26, 1961. However, prior to September 26. 
1961, the Commission reopened the proceedings by order 
issued August 30. United at that time still had twenty-seven 
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days within which to file a petition for judicial review. Since 
the Commission reopened the proceedings, United could con- 
clude that the Commission was actually reconsidering the 
matter and, in effect, granted a rehearing.’ In this context 
the filing of a petition for judicial review would have been 
premature. 

The sine gua non of Petitioners’ position is that the Com- 
mission cannot reopen and change its orders if it has not 
acted on an application for rehearing within thirty-days after 
filing and if, in addition, the applicant for rehearing does 
not file a petition for judicial review within sixty days after 
the termination of said thirty day period. 

The law is to the contrary. The Commission may reopen 
a proceeding by order issued subsequent to the expiration 
of thirty days after the timely filing of an application for 
rehearing, (Texas-Ohio Gas Company v. FPC, 93 App. 
D. C. 117, 207 F. 2d 615 (1953) ). When an administra- 
tive order is subject to judicial review, the Commission can 
reopen the proceeding to reconsider the matter at any time 
before exclusive jurisdiction vests in the Court. On further 
consideration, after reopening, the Commission can modify 
its order on the basis of its reconsideration and/or findings 
thereon. (Subdivisions (a) and (b) of Section 19 of the 
Natural Gas Act. 15 U.S.C. 3717; cf. Albertson v. FCC, 
87 App. D. C. 39, 182 F. 2d 397 (1950) ; Florida Economic 
Advisory Council vy. FPC, 102 App. D. C. 152, 251 F. 2d 
643, 649 (1958), cert. den. 356 U. S. 959.) The doctrine 
of exhaustion of administrative remedies favors the correc- 
tion of errors in Commission orders by the Commission 


5In its order issued August 30, 1961, the Commission said “In 
view of our action herein, no consideration need be given to the vari- 
ous applications for rehearing that have been tendered for filing.” 
United submits that this merely meant that the Commission was going 
to defer ruling thereon or would permit new applications for rehearing 
after the close of the reopened record. 
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itself so as to avoid or narrow the scope of judicial review 
and reach a just determination of contested matters. 


tf 


The Commission’s order of March 5, 1962, was a proper 
determination of the controversy on the merits for the fol- 
lowing reasons: 


A. On their face the purpose of Order No. 206 
and the individual suspension orders in each of the 
dockets was (i) to give the producers notice that the 
constitutionality of the tax was being attacked; and (ii) 
to assure appropriate refunds in the event the gathering 
tax should be declared unconstitutional and invalid 
whether or not refunds were received from the State of 
Louisiana. To support their position, Petitioners cite 
a private exchange of correspondence between the Com- 
mission and the Collector of Revenue of the State of 
Louisiana during September and October, 1958. (R. 
161, 163 and 165) This alleged evidence of the Com- 
mission’s subjective intent to require refunds only if 
refunds were received from the State of Louisiana can- 
not supersede the clear and unambiguous language of 
the Commission’s official acts in the proceeding—Order 
No. 206 and the individual suspension orders in each 
case. (Cf. Michigan Consolidated Gas Co. v. FPC, 83 
App. D. C. 395, 167 F. 2d 264 (1948). 


B. All of the Commission’s formal actions in this 
proceeding, except for its order of May 29, 1961, were 
proper actions within the regulatory pattern of Section 
4 of the Act and protected United, its customers, and, 
therefore, the public interest, by requiring refunds from 
Petitioners if the tax was declared unconstitutional 
whether or not Petitioners received refunds from the 
State of Louisiana. 
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Petitioners argue that the orders of August 30, 1961 
and March 5, 1962, evidenced a change in Commission 
policy in the Proceeding stemming from a wholesale 
turnover in Commission membership. This was not so. 
Order No. 206, the original suspension orders of Feb- 
ruary 21, 1961, and the order of March 5, 1962, all re- 
quire refund whether or not a refund is, in fact, re- 
ceived from the State of Louisiana. Only the order of 
May 29, 1961, requires the opposite result. Since the 
order of February 21, 1961, was issued by the same 
Commission that issued Order No. 206 and the indivi- 
dual suspension orders, Petitioners’ “change of person- 
nel” argument is not cogent. 


C. The equities Support full refund to United 
whether or not Petitioners received refunds from the 
State of Louisiana, As between the parties, it is much 
more equitable to require Petitioners to make refunds 
to United even though Petitioners did not receive re- 
funds from the state, for several reasons. First, Peti- 
tioners were put on notice by Order No. 206 and the 
individual suspension orders that refunds would be 
required if the tax were declared unconstitutional. 
Second, United put Petitioners on notice that it would 
expect a refund if the tax was subsequently held in- 
valid and suggested that Petitioners protect themselves 
by paying under protest and taking the legal steps 
necessary to be eligible for refunds from the State of 
Louisiana. Thus, Petitioners acted with full knowledge 
of the potential risk involved if they did not protect 
their interests, United’s interest, and, most importantly, 
the interest of the public served. It would be grossly 
inequitable to require United to absorb the payment of 
an invalid tax which could have been avoided but for 
Petitioners’ calculated inaction. 
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D. There is precedent for the Commission’s action 
in this case in handling and disallowing a cost based on 
an unconstitutional State law. In Tennessee Natural 
Gas Line, Inc. v. FPC, 95 App. D. C. 250, 221 F. 2d 
531 (1954) the Court ordered a deferral of Commission 
action on a contested tax item in a cost of service upon 
which a rate increase was based until the final determi- 
nation of the state tax litigation. 

In Cities Service Gas Company v. FPC, 255 F. 2d 
860, (10th Cir., 1958) the Court reversed the Commis- 
sion and held that the unconstitutionality of the state 
minimum pricing law rendered the “legal” rate based 
on that law void ab initio. The analogy to this case is 
clear. 


i 


Contrary to Petitioners’ position, Petitioners were af- 
forded the hearing required by Section 4(e) of the 
Natural Gas Act, the Administrative Procedure Act, and 
the Commission’s own rules. 


Petitioners were given an opportunity to file verified 
statements of position and evidence deemed necessary. 
The submittals of verified statements, which included 
both allegations of fact and argument, showed that 
there were no controverted issues of facts between Peti- 
tioners and United. The Commission was eminently correct 
when it stated in its August 30, 1961 order in these proceed- 
ings that the issues raised were “primarily, if not exclu- 
sively, questions of law, not questions of fact.” There is no 
absolute requirement that the hearing be a trial-type hear- 
ing. Sun Oil Co. v. FPC, 256 F. 2d 233, 240-241 (5th Cir., 
1958), cert. den. 358 U. S. 872; Cities of Lexington, etc. v. 
FPC, 295 F. 2d 109 (4th Cir., 1960). 
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Argument 


THE COMMISSION HAD THE AUTHORITY UNDER SEC- 
TION 19 OF THE NATURAL GAS ACT TO REOPEN AND 
RECONSIDER ITS MAY 29 ORDER AFTER THE EXPIRA- 
TION OF THIRTY DAYS SUBSEQUENT TO THE FILING 
OF UNITED’S APPLICATION FOR REHEARING. 


United’s application for rehearing of the May 29, 1961 
order was timely filed on June 28, 1961. In its orders of 
August 30, 1961 and March 5, 1962, the Commission makes 
it abundantly clear that as regards United it reopened the 
proceeding after United’s application for rehearing was 
filed and not sua sponte. When the Commission failed to 
act on the application within thirty days, United might have 
deemed it denied on July 28, 1961 and filed a petition for 
judicial review within the sixty-day period set by Section 
19(b) of the Act. However, thirty-three days after July 
28, 1961 when United might have deemed its application 
denied, the Commission reopened the proceedings. That 
the Commission could do this even though it was more than 
thirty days after the filing of United Fuel’s application for 
rehearing was established in Texas-Ohio Gas Company v. 
FPC, 93 App. D. C. 117, 207 F 2d 615 (1953). There 
this Court said: 


“The literal terms of Section 19(a), however, are 
that the application may be deemed to have been 
denied, not that it must be. The primary intent 
evidently was to permit an appeal to the courts by 
a disappointed litigant as soon as thirty days have 
passed, without waiting longer for the Commission 
to act on his application for rehearing. The Com- 
mission says that it has power to take action—either 
adverse or favorable to the applicant—after the 
thirty-day period has passed. If that is so—and we 
see no reason to the contrary—the Commission 
could take action as much as 100 or 200 days later.” 
207 F 2d 615, 617. 
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Thus, since the Commission had the authority to and 
did reopen the proceedings in which United was a party, 
the case was not yet ripe for judicial review. United would 
have been premature in filing a petition therefor. even 
though it still had twenty-seven days left to so do. 

The Commission reopened the case to consider taking 
corrective action on August 30, 1961 and took such cor- 
rective action in its March 5, 1962 order. The Commis- 
sion could have corrected its order of May 29, 1961 without 
further hearing. Florida Economic Advisory Council v. 
FPC, 102 App. D. C. 152, 251 F 2d 643, 649, (1958). 
cert. den. 356 U.S.959. However, the Commission did more 
than this, when it reopened the proceeding to give the parties 
the opportunity to file additional sworn statements and 
argument and acted on the record as augmented. 

A corollary to Petitioners’ argument is that the Com- 
mission cannot change its order if no petition for judicial 
review has been filed. Petitioners purport to rely upon the 
legislative history of the 1958 amendment to Section 19 
of the Natural Gas Act (act of August 28, 1958, 72 Stat. 
941). This amendment came before the Second Session of 
the 85th Congress as H. R. 6788. The Senate Report No. 
2129 thereon, August 4, 1958 states that the purposes of 
the bill were: (1) to provide for abbreviation of the record 
when administrative agency orders are to be reviewed by 
the Courts of Appeals; and (2) to provide that the Courts 
obtain concurrent jurisdiction when the petition for review 
is filed (at this time, depending on the legislation relative to 
a particular agency, jurisdiction did not attach in some cases 
until the record was filed). 

The pertinent language in the Report is as follows: 


“,.. Accordingly, this legislation proposes to amend 
various statutes to provide that in all cases the 
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reviewing court shall acquire jurisdiction upon the 
filing of a petition on review. However, the bill 
further provides that although jurisdiction shall be 
immediately acquired by the court upon the filing 
of a petition for review, the existing jurisdiction of 
agencies, pending filing of the record, is preserved 
and until such filing the jurisdiction shall be con- 
current and shall become exclusive in the Appellate 
Court only upon the filing of the record. This pro- 
vision was added in order to make clear that up to 
the filing of the record or transcript, an agency may 
retain jurisdiction in order to permit that agency to 
entertain motions or additional processes before the 
administrative agency, such as modification or set- 
ting aside of an order.” (Senate Report No. 2129, 
August 4, 1958, 2 US Code Conf. and Admin. News 
3996, 3998) (emphasis supplied) 


This gave the Courts an assurance that they had concurrent 
jurisdiction from the time a Petition for review was filed 


until the Court acquired exclusive jurisdiction on the filing 
of the record. It did not take any authority away from the 
Commission. 


The most cogent argument of United is Section 19 of 
the Natural Gas Act itself. Section 19(a) provides: 


“Until the record in a proceeding shall have been 
filed in a court of appeals, as provided in subsection 
(b), the Commission may at any time, upon reason- 
able notice and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any 
finding or order made or issued by it under the pro- 
visions of this Act.” 


Section 19(b) provides that: 


“Upon the filing of such petition such court shall 
have jurisdiction, which upon the filing of the rec- 
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ord with it shall be exclusive, to affirm, modify, or 
set aside such order in whole or in part.” 


And even after exclusive jurisdiction is vested in the 
Court, Section 19(b) provides that: 


““.,. the court may order such additional evidence to 
be taken before the Commission and to be adduced 
upon the hearing in such manner and upon such 
terms and conditions as to the court may seem 
proper. The Commission may modify its findings as 
to the facts by reason of the additional evidence so 
taken, and it shall file with the court such modified 
or new findings, which if supported by substantial 
evidence, shall be conclusive, and its recommenda- 
tion, if any, for the modification or setting aside of 
the original order.” 


Thus, it is obvious that the Act favors Conunission 
determination to correct errors in its orders and to reach a 
just determination of contested issues with a minimum re- 
view. As this Court said in Cf. Public Service Commission 
of New York v. FPC, 109 App. D. C. 66, 284 F. 2d 200, 
206 (1960) : 


“The policy requiring a party to seek a rehearing 
is to enable the agency to take corrective action be- 
fore judicial review, thus possibly rendering the lat- 
ter unnecessary.” 


During the period for filing appeals from a Commis- 
sion order, jurisdiction to reconsider and change such order 
must rest with the Commission, cf. Albertson v. FCC, 87 
App. D. C. 39, 182 F. 2d 397 (1950); Enterprise Co. v. 
FCC, 97 App. D. C. 374, 231 F.2d 708 (1955). If a petition 
for review were filed during this period, the Commission has 
the explicit authority upon reasonable notice to modify or 
set aside any finding or order made or issued by it under 
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the Act, up until the time that the record ina proceeding has 
been filed in a Court of Appeals. The filing of the record 
(or certified list thereof) may not occur until after the ap- 
peal period has run. It would certainly be anomolous to 
hold that the Commission can modify its orders after the ap- 
peal period if an appeal is started, but that it could not do so 
during the appeal period prior to the filing of an appeal. If 
the Commission has been granted power to correct its errors 
after an appeal is filed, it must be to allow for avoidance of 
unnecessary appeals. If this is so, this power must exist in 
the appeal period. before appeals are filed. 


Il. THE COMMISSION’S ORDER OF MARCH 5, 1962 WAS 
A PROPER DETERMINATION OF THE CONTROVERSY. 


. Order No. 206 And The Individual Suspension Orders 
Stated In Clear And Unambiguous Language That Peti- 
tioners Would Be Required To Make Refunds If The Tax 
Was Subsequently Held Invalid Whether Or Not Refunds 
Were Received From The State of Louisiana. 


In a proper exercise of its duty under Section 4 of 
the Act, the Commission allowed producer rate increases 
stemming only from the additional Louisiana gathering tax 
to become effective after a one-day suspension period. The 
following is the pertinent language of that order : 


“A number of affected natural-gas companies 
have advised the Commission that litigation is to be 
instituted challenging the constitutionality of the 
aforesaid Act No. 8 of 1958 of the State of 
Louisiana. In view of this fact, and to assure 
appropriate refund, in the event said Act No. 8 of 
1958 should be declared unconstitutional by final 
judicial decision, of payments made pursuant to rate 
schedule changes proposed as a result of such legis- 
lation, the Commission proposes to suspend for one 
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day beyond the date they would otherwise become 
effective any such rate schedule changes.” 20 FPC 
28. 

It is readily apparent that there is nothing in this lan- 
guage that should have indicated to Petitioners that refunds 
would only be required if refunds were in fact, received by 
them from the state. To the contrary, the Commission 
stated that it was its purpose to “assure appropriate refund 
in the event said Act No. 8 of 1958 should be declared 
unconstitutional by final judicial decision’. 

Identical suspension orders were issued in each docket 
(R. 707). The first sentence of the refund requirement of 
such orders provides: 


“Each Respondent shall refund at such times and 
in such amounts to the persons entitled thereto, and 
in such manner as may be required by final order of 
the Commission, the difference between the presently 


effective rates and charges and the proposed in- 
creased rates and charges hereby allowed to become 
effective in the event the additional tax of one cent 
per Mcf levied by the State of Louisiana is for any 
reason held to be invalid.” 


The second sentence provides: 


“Should such additional tax eventually be held 
invalid and the State of Louisiana make refund, 
with interest, of the tax monies collected pursuant 
to the said Act No. 8 of 1958, then, and in that 
event, a proportionate part of the interest so re- 
ceived by the Respondent herein shall be passed 
on and paid to the persons entitled thereto at such 
times and in such amounts, and in such manner as 
may be required by final order of the Commission.” 
(R. 151) 


These orders too made it clear beyond question that refunds 
would be required in the event the additional tax was held 
to be invalid. Again, there was no indication that refunds 
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would be required only if refunds were received from the 
State of Louisiana. Petitioners take the position that the 
quoted language above indicated that refunds would only 
be required if, in fact, they were received from the state. 
To arrive at this result they read the language of the second 
sentence into the first sentence. However, in the second 
sentence, the Commission is referring to the potential re- 
funding of interest that might be received from the State 
of Louisiana. This second sentence does not relate to the 
amounts Petitioners received from United under the reim- 
bursement provisions of its contracts with United and does 
not relieve Petitioners of their refund obligations in the 
event of their own inaction vis-a-vis the State of Louisiana. 

It is Petitioners’ position that the correspondence be- 
tween the Commission and the State of Louisiana during 
September and October, 1958, should be looked to since it 
represented a contemporaneous interpretation of what the 
Commission intended by its orders. However, as shown 
above, Order No. 206 and the individual suspension orders 
were clear and unambiguous so there is no need or reason to 
go outside the four corners of those documents to arrive at 
the Commission’s intent. The official Commission actions in 
the proceeding and not private correspondence between the 
then chairman of the Commission, Mr. Kuykendall, and the 
collector of revenue of the State of Louisiana, must govern. 

The private correspondence cannot be relied upon as 
proof because they were ex parte acts untested by other 
parties who could be directly affected thereby and who could 
not correct their implications by a judicial review thereof. 
C£. Michigan Consolidated Gas Co. v. FPC, 83 App. D. C. 
395, 167 F. 2d 264 (1948), where a petitioner asked the 
Court to review recent interpretive statements of a prior 
order. As to these post-order interpretive statements, the 
Court said: 
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“These statements of the Commission are not 
orders within the reviewing authority that Congress 
has conferred upon appellate courts.” 


It is interesting to note the fact that even the Commission’s 
informal letters called attention to a Commission order re- 
fusing to allow a natural gas company as an operating ex- 
pense a Texas gathering tax subsequently declared invalid 
notwithstanding the failure of the natural gas company to 
make its tax payments under protest, Re El Paso Natural 
Gas Company, (1954) 13 FPC 421. 

United relied on the clear and unambiguous language 
of Order No. 206 and the individual suspension orders as 
affording it relief if the tax were found invalid, and con- 
sequently, did not pursue any other remedies that may have 
been available to it. Thus, if Petitioners are not required 
to make refunds just because they did not receive refunds 
from the State of Louisiana, the effect is that United Fuel 
and others similarly situated were misled to their detri- 
ment for almost three years by their reliance in these pro- 
ceedings on the Commission’s initial action, and all of its 
subsequent action (except its order of May 29, 1961). 

Petitioners attach great significance to the fact that 
Order No. 206 and the individual suspension orders did 
not require Petitioners to pay the tax under protest and file 
a suit for the recovery thereof. This fact is of no real sig- 
nificance because the Commission could not have required 
Petitioners to take such steps. All the Commission could do 
was what it did, in fact, do—suspend the rate increase 
stemming from the tax in order to “assure appropriate re- 
fund” in the event the tax should be declared unconstitu- 
tional by judicial decision. This action told or should have 
told Petitioners that if they did not pay the tax under pro- 
test and file a suit to recover the tax, they did so at their 
own risk. They were put on timely notice that in the event 
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the tax was subsequently declared unconstitutional, refund 
to United would be required whether or not Petitioners re- 
ceived refunds from the State of Louisiana. 


B. The Commission’s Order Of May 29, 1961, Was Incon- 
sistent With Its Other Formal Actions In The Proceeding 


Except for its order of May 29, 1961. all the Com- 
mission’s formal actions in this proceeding required Peti- 
tioners to make refunds to United if the tax was declared 
unconstitutional whether or not Petitioners received refunds 
from the State of Louisiana. These were proper actions 
under Section 4 of the Act, and. therefore, in the public 
interest. 

Petitioners take the position that all the Commission’s 
orders in the proceeding except the order of March 5, 
1962, requires refund to United Fuel only if one was, in 
fact, received by it from the State of Louisiana. Petitioners 
state that the Commission erred by applying retrospectively 
a new policy of interpretation of its orders and that this 
resulted from a substantial change in the composition of the 
Commission by August, 1961. and a complete turnover by 
March, 1962. The facts show to the contrary that the 
order of February 21, 1961, was issued by the same Com- 
mission that issued Order No. 206 and the individual sus- 
pension orders. If there was any doubt about the effect 
of the February 21 order, it was made clear by the May 29, 
1961 order, which modified the February 21 order so as 
to change the obligation, the effect of which was later rein- 
stated by the order of March 5, 1 962, now being reviewed. 

By its Order No. 206, the Commission did not attempt 
to force litigation of the Louisiana tax statutes. It notified 
Petitioners who are natural gas companies subject to regu- 
lation that they owed an obligation to the public served to 
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charge only “just and reasonable” or “lawful” rates.* Thus, 
the Commission was advising them that (A) they faced 
a potential requirement to refund that portion of their 
“legal’” rates which might be based upon an unconstitu- 
tional gathering tax: and that (B) they must either take 
the necessary steps to protect themselves by protesting the 
tax and filing suit, or if they did not, they must absorb the 
cost differential that would be created by the tax being 
declared unconstitutional. 

It is submitted that any other interpretation would dis- 
criminate against those producers who did protect their 
own as well as the public's interest by paying the additional 
gathering tax under protest and filing suit to preserve the 
interest as required by Louisiana law. 


C. The Equities Support Refund To United Whether Or Not 
Petitioners Received Refunds From The State Of Louisiana. 


Order No. 206 and the individual suspension orders put 
Petitioners on notice that they would be required to make 
refunds to United if the tax were subsequently found in- 
valid. United suggested to its suppliers by letter that they 
protect themselves by paying the tax under protest and 
taking the legal steps necessary to getting a refund (R. 
459). 

As between the parties, it is much more equitable to re- 
quire Petitioners to make refunds to United even though 
Petitioners did not receive a refund from the State, because 
Petitioners acted with full knowledge of the potential risk 
they ran, in not protecting their own interests, United’s 


®Rates which the Commission has determined are not “unjust, 
unreasonable, unduly discriminatory, or preferential” so as to be final 
until modified prospectively under the Natural Gas Act. 

*Rates which have been put into effect subject to refund at the 
end of a suspension period until superseded by “lawful” rates. 
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interest, and most importantly, the interest of the public 
served. Neither United nor the ultimate consumer could 
adequately protect their interests vis-a-vis the State of 
Louisiana. It would be grossly inequitable to require 
United and the ultimate consumer to pay for Petitioners’ 
inaction, especially when Petitioners were or should have 
been well aware of the possible consequence of failing to 
take the steps necessary to a recovery of the tax from the 
State of Louisiana. 

With regard to the equities, Petitioners argue that the 
March 5, 1962 order contains no findings on the equities as 
between Petitioners and United. They contend further that 
United is barred by laches and estoppel. Neither contention 
is valid. 

In its statement of position United advanced the reasons 
why the equities were to United’s favor. The Commission 
stated many of these same reasons in its order of March 5, 


1962 (R. 702). United is not barred by laches and/or 
estoppel because in the official proceedings in which it was 
a party it took every step required in the administrative 
process to persuade the Commission to act as it did on 
February 21, 1961, and March 5, 1962. 


D. The Precedents Support The Commission’s Procedures. 


In the past individual tax items in a cost of service sup- 
porting a rate have been treated separately and thus, there is 
precedent for the Commission’s action in this case. In Ten- 
nessee Natural Gas Lines, Inc. v. FPC, supra, the Commis- 
sion attempted to exclude a Tennessee gross receipts tax 
from the company’s cost of service because the company was 
contesting its liability for such tax. This Court remanded 
the matter with directions to postpone the final determina- 
tion of the rates until the termination of the state tax litiga- 
tion. 
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It is submitted that in Order No. 206 the Commission 
proceeded along the lines suggested by the Court in the Ten- 
nessee Natural case with one exception—it had to hold in 
abeyance many rates of producers who could elect whether 
or not to protest the state tax. 

Moreover, the Commission had to act in such a way as 
not to interfere with Louisiana’s administration of its tax 
laws. The Commission did not attempt to require that Peti- 
tioners and the other producers pay the tax under protest 
and file a suit. They were free to make up their own minds. 
They were, however, on notice of their exposure to being 
responsible for an invalid tax cost if they did not protest 
the tax. 


Cities Service Gas Company v. FPC, 255 F. 2d 860 
(10th Cir. 1958) is also pertinent. In that case the producer 
had filed a rate increase based upon a Kansas minimum 
pricing law which was being attacked as unconstitutional. 


The purchaser paid the rate under protest and the state 
pricing law was later held to be unconstitutional. The Com- 
mission had accepted the “legal” rate for filing with recog- 
nition of the controversy over the constitutionality of the 
state minimum pricing law. After the state law was held to 
be unconstitutional, the purchaser sought to have the rate 
filing rejected by the Commission and the Commission re- 
fused to take such action. On judicial review the Commis- 
sion was reversed. The Court held that the unconstitution- 
ality of the state minimum pricing law rendered the “legal” 
rate based on that law void ab initio. 

The analogy to this case is clear. Here United paid 
under protest a rate increase based on a state tax which was 
under attack as unconstitutional. Since the tax has been 
held to be unconstitutional, the “legal” rate based on such a 
tax is void ab initio, and therefore, “unlawful.” 
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When the equities of the situation are weighed, Peti- 
tioners and not United and its customers should be made to 
bear the economic burden which results from Petitioners’ 
disinclination to protect themselves and their customers by 
protesting the tax and filing suit. Petitioners acted with 
their eyes wide open and knew or should have known that the 
Commission could hold them to refund that element of their 
rates which was based on an unconstitutional tax. 


Il. PETITIONERS WERE AFFORDED THE OPPORTUNITY 
OF AND HAD THE “HEARING” REQUIRED BY THE 
CONTROLLING STATUTES IN THE DETERMINATION 
OF THE ISSUES INVOLVED. 


Petitioners contend that they were denied due process 
because they were not given a “hearing” as required by law. 
The controversy arose under Sections 4(e) of the Na- 
tural Gas Act which provides for a hearing. However, 


there is no absolute requirement that the statutory hearing 
be a “trial-type” hearing in all cases. Section 5(b) of the 
Administrative Procedure Act provides only for an op- 
portunity for a hearing, and as the Commission’s order of 
April 13, 1962, denying petitioners’ application for rehear- 
ing of the March 5, 1962, order states: 


‘“, «+ it is plain that Section 1.20 of our Rules of 
Practice and Procedure was intended to cover only 
‘hearings for the purpose of taking evidence’ and 
not to preclude an argument-type procedure such 
as the one herein followed.” (R. 793) 


Pan American alleges that a “trial-type” hearing was 
necessary because there was a controverted fact issue be- 
tween it and United as to whether United had acquiesced in 
the failure of Petitioners to protest payment of the tax and 
sue the state for recovery thereof. Even if it was material 
to the result of the Commission’s order of March 5, 1962— 
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and United submits that it is not—the record does not sup- 
port this allegation. 

United did not agree with Pan American’s interpretation 
as the Commission concluded specifically in its order on re- 
hearing issued April 13, 1962 (R. 792). 

The issue before the Commission was whether or not 
United and its customers should be relieved of the obliga- 
tion of paying for an unconstitutional state tax. The issue 
did not include the propriety of Petitioners’ actions in re- 
gard to filing suit and protesting the tax. 

The only factual issue was the validity of the Louisiana 
tax. This factual issue was determined when the tax was 
declared unconstitutional. The Commission stated in its 
August 30, 1961, order the issues raised were “primarily, 
if not, exclusively, questions of law, not questions of fact.” 
Thus, the Commission needed no evidentiary hearing to 
finish what it started out to do at the outset of the proceed- 


ing. This being so, Sun Oil Company v. FPC, 256 F. 2d 
233 (5th Cir., 1958), cert. den. 358 U. S. 872 (1958) is 
pertinent. There the Commission revoked the company’s 
certificate without a hearing. Rejecting the company’s con- 
tention that due process required a hearing. the Court said: 


“.. we do not think there was any fact question 
involved and hence no evidence would have been 
material. If the question was more than a question 
of administrative policy, and we doubt that it was, 
it was a question of law. .. The only benefit that 
would have inured to Sun by notice and hearing 
would have been the privilege of making a legal 
argument before the Commission. We find no re- 
quirement in the Natural Gas Act for notice and 
hearing in such a situation. The opportunity to be 
heard on questions of law is not an inherent element 
of procedural due process in the determination of 
a procedural question. Cf. FCC v. WJR, The 
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Goodwill Station, Inc., 337 U. S. 265 (1949) ; Missis- 
sippi River Fuel Corporation v. FPC, 281 F. 2d 
919 (D. C. Cir., 1960), cert. den. 365 U. S. 827 
(1961).° (256 F. 2d 233, 240-241) 


Even though there was no necessity for an evidentiary 
hearing, Petitioners were given the opportunity to submit 
verified statements of position and written evidence. The 
Commission had all necessary factual evidence before it in 
order to make the findings and conclusions it reached in the 
March 5, 1962 order. United submits that this constitutes 
compliance with the hearing requirements of Section 4 of 
the Act, as well as the requirements of due process. 

The Courts have recognized in the past that the Com- 
mission may substitute procedures other than full eviden- 
tiary hearings in order to support requiring refunds and 
rate reductions by natural gas companies. Thus, the Com- 
mission has, for many years, allowed settlement of rate 
cases without trial-type hearings. This procedure has been 
sustained even against contentions that under Section 4 of 
the Act such hearings must be held even though there is no 
factual controversy. Cities of Lexington, etc. v. FPC 295 
F. 2d 109 (4th Cir., 1960). 

In this regard it should be noted that Petitioners have 
based their case on written documents. None point to denied 
offers of evidence which would lend greater support to their 
present contentions. United submits that no feigned factual 
issue suggested by Petitioners would require data in addi- 
tion to that already disclosed in documents presented to the 
Commission. 
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CONCLUSION 
Based on the foregoing, United submits that the Court 
should affirm the Commission’s orders below of August 30, 
1961, and March 5, 1962. 


Respectfully submitted, 
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